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Law and Morals 


BY HERBERT J. GOUDGE 
of the{Los Angeles Bar 


NE of the most dis- 
tinguished of mathe- 
maticians has said that 
“mathematics is a sci- 
ence in which we 
never know what we 
are talking about, nor 
whether what we say is 
true.” Mathematical dem- 
onstration is based upon 
certain undefined terms, and unproved 
propositions. The expressions “point,” 
“straight line,” and “plane” have no ab- 
solute and precise meaning, and their ac- 
cepted definitions are found, upon analy- 
sis, to involve a large number of 
assumptions. It is possible to construct 
a perfectly logical non-Euclidian theory 
of space, and to imagine a world of two 
dimensions, or of four dimensions, in 
which the majority of our mathematical 
axioms would be untrue. Poincaré has 
devised a complete system of geometry 
in which our accepted definitions of 
straight lines and parallel lines would not 
at all obtain. 

The most. exact of the sciences rests 
wholly upon its basic definitions. No in- 
telligent discussion of any subject is pos- 
sible unless definitions of the terms used 
are agreed upon. It is the purpose of 
this paper to discuss the difference that 
exists between law and morals, and to 





point out some reasons why the distinct 
fields and spheres of each should be pre- 
served, and not merged. Distinctions 
that should be universally recognized are 
apparently becoming obscured. There 
is a prevailing tendency toward the 
medieval confusion between legality and 
morality, so that it is to many lay minds 
a novel and somewhat shocking idea that ° 
conduct may be immoral and yet per- 
fectly legal, or, conversely, illegal and yet 
perfectly moral. Unconscionable de- 
fenses are recognized and upheld by the 
law, but the immorality of repudiating 
a just debt cannot be cured by the mere 
continuance of the default. No one 
could think there was anything immoral 
in carrying the Harvard flag in a parade 
through the streets of Boston, but it has 
been made criminal by law. Here we 
have instances of immoral conduct which 
is legal, and of illegal conduct which is 
not immoral. And it is no doubt true 
that it may, on occasion, be both moral 
and righteous to violate penal laws 
which, by reason of their generality, can- 
not be made to fit all occasions. 
Everyone will admit that there is some 
difference between law and morals. The 
difficulty is to determine the location of 
the boundary line. For the purpose of 
this discussion—as in the case of any 
other discussion—we must, as we have 
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said, start with definitions of the terms 
used. For law, then, we _ will adopt 
Blackstone’s definition, “A rule of civil 
conduct prescribed by the supreme pow- 
er in the state, commanding what is right, 
and prohibiting what is wrong ;” and by 
morals we must be understood to mean 
that body or system 

of rules and princi- 

ples governing. 9s 
right conduct and 
good character of 
the individual, de- 
termining his per- | 
sonal behavior and 
mode of life with 
“respect to his duty 
toward himself, his 
conscience, and his 
God ; as tested by a 
higher law than 
statutory enact- 
ment. The antith- 
esis is obvious. 
Law has to do with 
conduct toward 
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one’s fellows, so §* 
far as it affects 
their rights and 


material well-being. 
Morals is’ con- 
cerned with duty 
toward one’s self 


for the conserva- Ay 


tion and develop- 
ment of character, 
and affecting the 
well-being of self. Law regards rights, 
and strictly is not concerned with duties, 
except the negative duty of refraining 
from trespass upon the rights of others ; 
while morals imposes many obligations 
which have nothing to do with the posi- 
tive rights of others. The lone castaway 
upon an uninhabited, uncharted island 
could not violate any rule of law, but he 
might commit many offenses against good 
morals. He might be vicious, but could 
not be criminal. 

If the respective scopes of law and 
morals are represented by circles, the 
center of the circle of law would be one’s 
neighbor, and its circumference, his 
rights. The center of the circle of mor- 
als would be self, and its circumference, 
one’s duties towards self, conscience, or 
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God. The fact that these two circles 
sometimes interlace, or overlap, does not 
mar their independent symmetry. An 
object may be at the same time round 
and red; but that would not give any 
excuse for confusing form and color as 
distinct attributes. As soon as we ignore 
or lose our appre- 
we <j ciation of differ- 
Ae mtg §6ence between two 
different things, 
we impair our 
ability to recognize 
either of those two 
things. Color- 
blind people who 
are unable to dis- 
tinguish between 
red and green do 
‘2 | not see either red 
i 
i 


s 


or green as we see 
them; and if we 
lose sight of the 
fundamental  dis- 
tinction between 
law and morals we 
shall not be able 
to understand eith- 
er. The extent to 
which a legal and 
moral color-blind- 
ness is affecting 
the tendencies of 
; recent legislation is 
5... made more appar- 

ent if we revert 

briefly to the defi- 
nition of law already given. It is a 
rule of civil conduct: that is to say, 
of civic conduct,—the conduct of a citi- 
zen as such,—his conduct towards his 
fellows so far as it affects their rights; 
not his moral conduct, not his develop- 
ment of personal good or bad character, 
not his duty to inculcate by precept and 
example a moral standard of personal 
character in others; that is the province 
of religion or ethics, but not of law. 
Our definition of law as a rule of civil 
conduct connotes all this. Yet legisla- 
tures continually propose and adopt rules 
which attempt to regulate private and 
personal conduct and restrict personal 
freedom of action, without reference to 
any trespass upon the rights of others. 
Lawmakers have no hesitation in pre- 
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scribing what we shall smoke, what we 
shall drink, what medicine we may take, 
what medical advice we may give or re- 
ceive, and what amusements we may in- 
dulge in. 

There are, in this country, strong and 
well-organized religious bodies whose 
members believe it to be wrong and de- 
moralizing to indulge in the amusements 
of card playing, dancing, and theater 
going. Under the popular ‘idea of the 
legitimate scope of legislation, if one of 


these sects should happen to command a . 


majority of one in a legislature, it would 
be not improper for it to make card 
playing, dancing, or theater going, felo- 
nies. It is only necessary to label any 
restrictive piece of legislation a “moral 
issue” to command the almost unanimous 
support of the members of any legisla- 
ture. A reputation for virtue and mo- 
rality cannot be more cheaply and easily 
acquired than by the vociferous support 
of “moral” legislation. 

It seems not to be understood that as 
soon as legislation attempts to restrict 
and regulate anything more than civil 
conduct, it ceases to be law, and be- 
comes an unwarrantable and dangerous 
interference with personal liberty. It 
is a mere repetition of a familiar truism 
to say that “the price of liberty is lib- 
erty ;” that liberty is not a privilege, but 
a right, not granted, but inherent. The 
Constitution, as originally adopted, con- 
tained no Bill of Rights. One of the 
framers, when asked whether this omis- 
sion was intentional, significantly re- 
marked, “Do the natural rights of man, 
the rights for which we have fought and 
bled, depend on a gracious concession? 
If a man sells half his land, must he take 
a release from the buyer for the other 
half? Then why is it necessary for 
people to have a grant of natural rights 
from a government which derives every 
power it has from the grant of the 
people?” To-day it would almost seem 
that the individual has no rights which 
the legislature is bound to respect. 

Our definition of law further says 
that it is a rule of conduct prescribed 
by the supreme power in the state, and 
this part of the definition is often mis- 
takenly interpreted to mean prescribed 
by a majority of the voters. The men 


who founded this government had no 
such idea. Government, in their opinion, 
derived its just powers from the consent 
of the governed, from the consent of the 
whole people. The Constitution of the 
United States is full of checks and bal- 
ances designed to prevent and restrain 
the arbitrary domination of a bare ma- 
jority. This government was founded 
upon a revolt against usurped powers, 
and rebellion against tyranny. Absolute 
and unlimited power reposing in any 
governmental body has been a thing 
unknown to American doctrine or ex- 
perience until lately, when we find in a 
state Constitution declarations that the 
authority of certain bodies or function- 
aries of the state is absolute and plenary. 
The distinction between statutory law 
and constitutional law is, in some com- 
monwealths, now abrogated. A statute 
or a constitutional provision is enacted 
by the same method, and may be adopt- 
ed by a majority vote. For the anti- 
quated and exploded doctrine of the di- 
vine right of kings we have set up the 
fetich of the divine right of the majority, 
and governments are understood to be 
designed, not to secure and protect the 
inherent right of the minority, but to 
carry out and enforce the will of the 
majority. 

Morals necessarily, to some extent, 
rests upon opinion and view point, and 
particular rules of morals may be the 
subject of difference of opinion. Moral 
responsibility and moral character can- 
not exist unless the individual is left 
free to decide between right and wrong. 
Freedom of will and fredom of choice 
are necessary attributes of a moral be- 
ing. Law, on the other hand, if it stays 
within its own proper field of action, 
does not, and should not, allow for dif- 
ferences of opinion or for freedom of 
conduct. When our definition speaks of 
law as a rule of conduct commanding 
what is right and prohibiting what is 
wrong, the context indicates that it 
means right and wrong as regards the 
rights of others. As to the respecting 
of these rights the individual can be al- 
lowed no freedom of choice. But it is 
not possible to take from a man the right 
to govern himself, in matters not affect- 
ing the rights of others, without emascu- 
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lating him as an individual. A person 
deprived of all his faculties, mental as 
well as physical, would be no longer a 
moral being. It seems to be the aim 
of some of the most “advanced” of 
western legislatures to reduce all men 
to this condition of innocuous desuetude 
and moral idiocy. The distinction be- 
tween the legitimate sphere of influence 
of law and morals is ignored, and any 
acts or conduct—even in trivial and in- 
different matters—which a dominant 


clique disapprove or want to have the , 


credit of disapproving, are legislated into 
crimes. 

It has been made a crime to sell pieces 
of tissue paper measuring about one and 
a half by three inches in size. It is a 
crime in at least one state to sell cigar- 
ettes, while it is not an offense to deal 
in cigars or tobacco. It was made a 
crime in New York to manufacture ci- 
gars in a tenement house, and, in the 
same state, it was made a crime to 
manufacture oleomargarin. In some 
cities it is a crime to cross the street ex- 
cept in a particular way; in others it is 
a crime to alight from a street car, ex- 
cept on a designated side. Every large 
city has hundreds, if not thousands, of 
penal ordinances, and every denizen 
therein becomes an habitual criminal, so 
that violation of so-called laws is re- 
garded with general indifference, and 
conviction of criminal offenses is treated 
with levity. Along with a great number 
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Self-Government 


The moment you abate anything from the full rights of men to 
each govern himself, and suffer any artificial positive limitation upon 
those rights, from that moment the whole organization of govern- 
ment becomes a consideration of convenience.—Edmund Burke. 
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of trivial and ridiculous laws there are 
also constantly being enacted numerous 
laws which attempt to enforce morality, 
to make every vice a crime, and the 
policeman the moral arbiter of every 
individual conscience. 

Of course, when law attempts to in- 
vade the field of morals it loses certain- 
ty. Law is objective; morals, subjec- 
tive. Law ought to be, and in its nature 
must be, definite and certain. Questions 
of morals have to be resolved by circum- 
stances, and with reference to psychic 
and spiritual states and conditions. Law 
is necessarily too clumsy and crude an 
instrument with which to measure mor- 
als. Laws designed to enforce mo- 
rality necessarily fail of their purpose, 
and their failure brings discredit on law 
and disparagement to morals. The con- 
fusion of law and morals inevitably 
brings indifference and disrespect to all 
rules of conduct, legal and moral. If 
we would preserve the sanctity of the 
moral law, and due respect and obedi- 
ence for the civil law, we must keep the 
two within their proper fields of ac- 
tion. We must render unto Cesar the 
things which are Czsar’s, and unto God 
the things that are God’s. 
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Old Slave Laws of Georgia 


BY HERSCHEL P. COBB 






of the Savannah Bar 


HE colony of Georgia 
was found in 1733 
by General James 
Oglethorpe, as a home 
for the poor and op- 
5 pressed. In keeping 

with the high motives of 
the founder, the laws and 
regulations adopted for the 
settlers were of the most 
altruistic nature. On this theory the im- 
portation of rum and slaves was prohibit- 
ed. These ideal laws did not meet with 
favor among the colonists, under the con- 
ditions. 

Before leaving England, the settlers 
had been engaged in indoor occupations 
or farming under conditions vastly dif- 
ferent from those encountered in the new 
country. The clearing of the forest and 
lowlands, and the excessive heat at the 
time when the greatest amount of farm 
labor was absolutely necessary for mak- 
ing the crops, were new and difficult con- 
ditions which had to be met in order that 
the settlers might prosper. 

Across the Savannah river, the Caro- 
linians with the labor of the slaves were 
growing rice and cotton in abundance. 
The African climate had hardened the 
negro to heat, and under the intelligent 
direction of the white men his labor was 
proving very profitable. 

The British government desired that 
Georgia should prosper in order that this 
settlement might act as a barrier to the 
incursions of the Spanish in Florida and 
the Indians to the South and West. Pe- 
titions to the trustees for allowance of 
slaves were numerous. The Reverend 
George Whitefield, who supported the 
Bethesda Orphanage with the product of 
negro slave labor on his farm on the 
South Carolina side of the river, wrote 
the trustees: “Georgia never can or will 
be a flourishing province without negroes 
are allowed.” 









Futhermore, a number of families had 
moved in from South Carolina with their 
slaves, and when the authorities investi- 
gated their holdings in Georgia they 
threatened to leave the colony; and a 
number of planters near the river had 
hired slaves for life, and brought them 
over with the understanding that in the 
event of any trouble with the authorities 
the vendor was to appear and claim the 
slave as his property. 

Thus it was that the need of slaves 
was made clear to the trustees, and it 
also seemed that the colonists would 
have slaves in the face of the law. At 
last, giving ear to the crying need of the 
province, the trustees answered a petition 
dated October 26th, 1749, favorably, and 
the importation of African slaves was 
allowed, but not without severe regula- 
tions. These regulations were substan- 
tially as follows: Slaves should not be in 
large numbers on any plantation, they 
should be enjoined and encouraged to 
marry, and should be forbidden to use 
profane language. Negroes should not 
be sold without registry, and they should 
not learn any of the mechanical arts. 
They should not be worked on the Sab- 
bath Day, but should be compelled to 
go to church, and be instructed in re- 
ligious matters by Protestant ministers. 

At the time slaveholding was legalized, 
there was already a number of slaves in 
Georgia, some belonging to newcomers, 
while others had been purchased for life 
and were held by subterfuge. As soon 
as the ban upon the slave trade was 
removed, the Portuguese and English 
traders shipped the “black ivory” into the 
colony in large numbers, the source of 
supply being the savage tribes along the 
West African coast. The prisoners 
which one tribe had taken from a hostile 
tribe were bartered to these traders for 
firearms and baubles, instead of being 
baked and served for dinner. The 
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victors, denying themselves the delivate 
flesh of their fellowmen, lived on vege- 
tables and smaller animals, and ex- 
changed their captives for the cheap 
decorations that caught their fancy. The 
people from whom these slaves were 
drawn were undoubtedly in the lowest 
state to which man 
has ever descend- 
ed; they had no 
conception of hon- 
esty or morality. 
In their tropical 
homes they did not 
even bother with 
our ancestral man- 
tle of fig leaves, 
but went as they 
came into the 
world. They ate 
berries, roots, and 
smaller animals, to- 
gether with their 
brothers as_ they 
came to hand. 
These cannibals 
were transported 
to the plantations 
of Georgia, where 
their purchasers t 
placed clothing on - 
their backs, gave 
them rations more 
toothsome and nu- 
tritious than any 
they had ever eat- 
en, and began the 
process of driving civilized ideas into 
the thick skull of the barbaric African. 

At this time human slavery was al- 
most universal. The Quaker and the 
Puritan approved it, holding numbers 
of white men and women in bondage 
more servile than that in which the ne- 
gro was held in Georgia. The regula- 
tions and restrictions placed upon 
slavery in Georgia were the most ex- 
treme then known. The fact that the 
condition of the negro has been vastly 
improved by being placed in America 
cannot be controverted. 

The number of slaves brought into 
Georgia by the traders, together with 
their increase, the negro being rather 
prolific, soon made the slave quite an 
element in the body politic, and the 
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lawmaking powers had to frame rules 
in regard to this element, in addition to 
the original regulations. 

The following is an attempt at a brief 
outline of the rules concerning the 
slaves prescribed by the trustees, laws 
made by royal and provincial govern- 
ments in concert, 
and later acts of 
the state legisla- 
ture. The larger 
part of these laws 
were in force from 
1750 until 1863, 
but numbers. of 
them were repealed 
and re-enacted 
from time to time 
during that period. 
All negroes, mulat- 
toes, and persons 
of color except 
friendly Indians, 
were presumed to 
be slaves until the 
contrary was es- 
tablished; planters 
selected for the 
purpose patrolled 
each militia district 
at least once every 
fortnight, and all 
slaves who were 
caught off their 
master’s place 
without a ticket of 
leave were flogged. 
Slaves engaged in buying or selling any 
articles must be able to produce a li- 
cense from their masters or overseers. 
Not more than seven negroes were al- 
lowed to live on a plantation without a 
white man living with them, and they 
were not allowed to assemble together 
or to travel in large numbers without 
the presence of white men. No slave 
was allowed the privilege of owning or 
carrying firearms. To strike a white 
man was a crime, and if repeated the 
third time was punished capitally. It 
was a capital crime for slaves to burn 
stacks of rice, or tar, or to destroy 
similar valuable commodities ; to rebel or 
to attempt to induce rebellion; to entice 
away other slaves or to make such at- 
tempt ; to poison or attempt to poison a 
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white person; to rape or attempt rape 
upon a white female; to assault a white 
person with a dangerous weapon; to 
maim a white person. Also for the 
crimes of burglary, arson, murder of a 
slave or free negro, the penalty was 
death. 

The tribunal before whom a negro, 
either free or slave, was tried for a 
capital offense consisted of two justices 
of the peace and three freeholders; 
while one justice of the peace and two 
freeholders could try a negro for an of- 
fense, the punishment for which was 
less than capital. 

Soon after slavery was established in 
Georgia, a number of slaves left their 
masters and made their way to the hos- 
tile Spanish colony of Florida. To pre- 
vent a repetition of this, the Crown 
caused a reward to be offered for the 
scalp of each slave attempting to leave 
his master and reach Florida. This 
barbaric law was repealed within two 
years of its enactment, as was also the 
extreme law providing that the maxi- 
mum working day for a slave should 
consist of sixteen hours. 

In order to prevent the owners from 
concealing the crimes of their slaves, 
provision was made that slaves legally 
executed should be appraised and their 
value paid to the master by the state, the 
maximum value being fixed at £50. 

The foregoing laws placed the penalty 
for violation on the slave; the punish- 
ment for the violation of the following 
fell upon the master or some other free 
person. 

All persons were forbidden upon pain 
of being flogged to teach a slave to read 
or to write; to employ a negro to set 
type in a printing office was also pro- 
hibited. For the malicious killing of a 
slave, the punishment was the same as 
if the victim of the murder had been 
white, as was also the case where a slave 
was beaten without just cause. Con- 
sorting with negroes, free or slave, was 
a serious offense and strictly prohibited ; 
trading with slaves was also forbidden, 
for a serious complaint of the planters 
was that their supplies and crops con- 
stantly disappeared, and were turned in- 
to luxuries or whisky by exchange with 
the low-down white men in the neighbor- 


hood. Stealing a slave or changing the 
brand of one was made a felony. Ifa 
slave was killed in a passion and before 
cooling time had elapsed, the penalty was 
£50. When convicted of maiming a 
slave a person forfeited £10. A master 
laid himself liable to a fine if he did not 
feed and clothe the slaves in his care 
properly. The law also required that a 
slave who had grown too old to work 
should be cared for by his former 
master. 

On account of testimony from the 
slave not being heard, and his humble 
condition, the state law reversed one of 
the fundamental principles of criminal 
law, causing a master accused of cruelty 
to his slave to enter upon his trial with 
the presumption of guilt, instead of that 
of innocence. 

The first of these laws regulating 
slavery in Georgia was enacted by 
Parliament and approved by the Crown 
on March 7th, 1755, to be in force for 
three years. It was re-enacted in 1759, 
and was centinued with but few changes 
until the province became an independent 
state, at which time many of the more 
obnoxious laws were repealed. 

In the year 1798 the importation of 
slaves, both from foreign countries and 
from bordering states, was prohibited by 
the state legislature. This trade re- 
mained under the ban of the law almost 
continuously up to 1860, although its 
provisions were often violated. 

The records of the courts of that time 
show that slaves were seldom before 
those tribunals. In most cases justice 
was dealt out to the negro in an informal 
manner at home by the master or over- 
seer, except in the most serious cases. 
For the master to both punish and pro- 
tect his slave was to his pecuniary in- 
terest. It was not kindness alone that 
caused the master to keep the slave in 
the best physical condition possible, but 
the exercise of good business judgment. 

The slave was not required to bear 
arms or brave the fire of the enemy in 
time of war, but some of the black men 
distinguished themselves for daring and 
fortitude in the Indian and other wars. 
In the army he dug the trenches, cooked, 
and drove the teams. 

A few of these old laws should be ex- 
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plained in order that their intention 
might be made clear; for instance, the 
law forbidding anyone to teach a slave 
to read or write. From the time the 
negroes first commenced running away 
and seeking refuge among the hostile 
Indians and Spaniards to the present day, 
there has ever been a fear in the white 
man’s mind that the negro would at- 
tempt murder, arson, and rape in an or- 
ganized manner. This fear was accen- 
tuated by the action of a number of 
slaves and free negroes near Savannah 
during the last days of the Revolutionary 
War. Owing to the chaotic condition of 
affairs, they procured arms and ammuni- 
tion from the British soldiers, and select- 
ed and fortified a position north of the 
city, calling themselves the King’s sol- 
diers and subjects. It took the inhabit- 
ants some time to disperse this band of 
desperadoes. A short time after this in- 
cident, the notorious Negro Plot was un- 
earthed in New York. All this made the 
Georgians vigilant to stop any similar 
movement in its incipiency. Some fanat- 
ics had organized abolitionist societies 
in the New England states, and were dis- 
tributing broadcast literature of the most 
incendiary nature. This law was adopted 
in 1829 to prevent the intended effect of 
this literature. The extreme measures 
which these societies adopted only pro- 
duced the effect of causing Georgia to 
institute opposite extreme measures to 
neutralize the effect of them. 

The law in regard to teaching slaves 
to read and write, while it remained on 
the statute books until their emancipa- 
tion, was only enforced in the rarest in- 
stances. Many negroes are living to-day 
who owe their ability to read their Bibles 
to the painstaking care bestowed upon 
them by their young masters’ families 
during the rest hours spent up “at de 
yard.” It was estimated that one tenth 
of the slave population of Georgia could 
read and write. 


This and many other of the more dras- 
tic regulations of slavery do not denote 
the general practice, as is often the case 
with laws. At the present time the Code 
of Georgia prescribes regulations to be 
observed in serving oleomargarine, mak- 
ing the failure to comply therewith a 
misdemeanor. The violation of this law 
is the rule, and the observance is the ex- 
ception. The slave had to be held in 
subordination ; to do this, effective meas- 
ures were of necessity adopted. 

One of the most efficient methods by 
which the owners retained complete con- 
trol of their slaves was the system of 
patrolling the district at night to appre- 
hend prowling slaves. These “patter 
rollers” inspired the imaginative mind of 
the negro with holy terror. This super- 
stitious fear was often aided with corpo- 
ral persuasion when he was found off 
the master’s place without a ticket of 
leave. Freedmen living at the present 
time tell of the maneuvers of the “patter 
rollers” with extreme awe. 

It seems, from the amount that the 
government paid the owner of an execut- 
ed slave, that the value of the most able- 
bodied male slave soon after the allow- 
ance of slavery was about £50, or $250. 
The price of this commodity steadily in- 
creased until at the time of their eman- 
cipation they were selling anywhere from 
$500 to $2,500 per head; the skilled la- 
borers bringing much higher prices than 
the common farm hands. ; 

Undoubtedly a limited number of 
slaves were imported into the state dur- 
ing the entire time that slavery was legal, 
but the bulk of this trade was carried on 
in the years immediately following the 
establishment of the institution in Geor- 


gia. 
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Power of Municipality to Regulate 
Weights and Measures 


BY JOHN D. CHAMBERLAIN 
of the Rochester (N. Y.) Bar 


is 
the 
just 


FALSE balance 
abomination to 
Lord; but a 


weight is his delight. - 


So read the Scrip- 

' tures. In conformity 

with the divine command 

the common law made it 

an indictable offense to sell 

by false weights and meas- 

ures, and a fraudulent intent was a 
necessary ingredient of the offense. 
Now in almost all jurisdictions the stat- 
utes of the several states provide against 
the offense, that of the common law be- 
ing merged in the statutory offense,® and 
fraudulent intent is usually made an in- 


gredient of the statutory offense also.* 
Ordinances regulating the character of 

weights and measures to be used for coal, 

hay, lumber, cord-wood, and other bulky 


articles, and meat, bread, and other 
specified market and food products sold 
and delivered within the corporate limits, 
are strictly an exercise of the police pow- 
er, and are common in all cities and 
towns. 

Thus, an ordinance providing that “all 
corn in the ear, potatoes, coal, large 
fruit, coarse vegetables, and all bulky 
articles sold or offered for sale by dry 
measure, shall be sold by heap measure, 
and all commodities sold by heap 
measure shall be duly heaped up in said 
measure in the form of a cone, the top 
of the outside measure by which the same 
shall be measured to be the limit of the 


1 District of Columbia v. Gant, 28 App. D. 
C. 185; Blanchard v. State, 3 Ind. App. 395, 
29 N. E. 783; Com. v. Warren, 6 Mass. 72; 
People v. Fish, 4 Park. Crim. Rep. 206; State 
v. Perry, 50 N. C. (5 Jones, L.) 252; Respub- 
lica v. Powell, 1 Dall. 47, 1 L. ed. 31. 


2Blanchard v. State, 3 Ind. App. 395, 29 
N. E. 783. 


base of such cone, and such cone to be 
as high as the nature of the articles to 
be measured will admit the cone to be 
heaped,”—has been held to be within 
the police power of the city council, and 
valid.® 

So a city ordinance regulating weights 
and measures, and providing that a cake 
of butter for commercial purposes shall 
contain a pound net avoirdupois, that 
whoever puts up or sells any goods or 
articles by weight into any package, and 
omits to mark on the package the gross 
and tare or net weight in pounds and 
fraction of pounds, shall be guilty of a 
misdemeanor, and that it shall be un- 
lawful for any person, firm, or corpora- 
tion where goods are sold by weight to 
sell or deliver less than the amount or 
quantity contained or bargained for or 
named in the sale thereof, and any per- 
son giving short weight, etc., shall be 
guilty of a misdemeanor,—is not uncon- 
stitutional as beyond the city’s power, 
nor void for unreasonableness.® 

And a city ordinance making it unlaw- 
ful to sell or have for sale commodities 
in packages, boxes, etc., unless the true 
net weight or measure is stamped or 
printed thereon, is not unreasonable and 
invalid because it makes no allowance for 
the loss of weight by evaporation, since 
it is not unreasonable to require the 
packer or manufacturer to ascertain this 
loss and overcome it by increasing the 
size of the package or the weight of the 


commodity, to withhold his goods from 


8Com. v. Ramsey, 24 Ky. L. Rep. 492, 68 
S. W. 1098; People v. Fish, Sheldon, 537, 4 
Park. Crim. Rep. 206. 

#Zinns v. State, 13 Ind. App. 396, 41 N. E. 
833; Blanchard v. State, 5 Ind. App. 395, 29 
N. E. 783; Com. v. Ramsey, supra. 

5 Chicago v. Bartels, 146 Ill. App. 180. 

. as v. Arnold, 73 Wash. 256, 131 Pac. 

15. 
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EXPOSING CONTRIVANCE TO CHEAT THE HOUSEWIFE OF 1234 OUNCES ON 
EACH PURCHASE. 


the market until it is possible to ascertain 
the true net weight, or to adopt some 
other plan to enable the container to cor- 
rectly indicate the weight.’ 

So an ordinance establishing the 
weight of the loaves of bread that shall 
be offered for sale within the city, and 
fixing a penalty for offering for sale 
short-weight loaves, cannot be success- 
fully attacked as not being within the 
police power, nor as taking property 
without compensation, or abridging or 
unlawfully interfering with the right to 
carry on business.® 

The subjects of regulation of the 
standard of weights and measures, and 
of requiring dealers and traders to con- 
form to it, and the appointment and elec- 


7 Seattle v. Goldsmith, 73 Wash. 54, 131 Pac. 
456. 


8 People v. Wagner, 86 Mich. 594, 24 Am. 
St. Rep. 141, 49 N. W. 609, 13 L.R.A. 286. 


tion of officers for that purpose, have 
been matters of legislation in New York 
state from an early day,® and are recog- 
nized by the Constitution. It is done 
for the benefit and protection of the pub- 
lic, and is in the nature of police regula- 
tions, and clearly within the legislative 
power, which may also be conferred upon 
municipal corporations to provide by or- 
dinances a system, and for its execution 
to require within their respective limits 
conformity to the established standard of 
weights and measures by dealers who 
have occasion to use them in their busi- 
ness." 

The ordinances must be reasonable in 
their provisions. 

It is contended in a New York case 


®Laws of 1784, chap. 25; Laws of 1813 (1 
R. L.) 376; 1 Rev. Stat. 606. 

10 Art. 5, § 8. 

11 Buffalo v. Webster, 10 Wend. 99; Stokes 
v. New York, 14 Wend. 87. 
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COMMISSIONER OF WEIGHTS AND MEASURES EXAMINING BERRY BOXES FOR 
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that an ordinance is unreasonable which 
provides not only that the sealer may 
every six months, but as much oftener 
as he thinks proper, inspect and examine 
the weights and measures. The objec- 
tion made is to this discretionary power 
sought to be given to the officer to in- 
spect and examine as often as he may 
think proper to do so. The purpose of 
the statute, the ordinance, and of the 
creation of the office, and furnishing the 
officer, argues the court, is the protection 
of the public by seeing that the measure 
in weight and bulk by which sales 
and purchases are made corresponds 
with the standard, and therefore this 
matter is placed under the supervision 
of this officer, and power is neces- 
sarily vested in him to accomplish 
the object in view. To render the 
system and its purpose effectual it may 
be quite necessary that he should have 


this power given to him in that respect. 
And the time and circumstances which 
may require inspection and examination 
of the weights and measures of a dealer 
are very properly, to some extent, left 
to his judgment. His duty requires it 
every six months. Attention may be re- 
quired at intermediate times to a greater 
or less extent, and when he deems it 
necessary his authority enables him to 
see that the law is not violated, intention- 
ally or by mistake. It cannot be as- 
sumed that, in the exercise of the power 
devolved upon him, the officer will be 
governed by any motive other than such 
as in his judgment the discharge of his 
duty requires. It is also urged in this 
case that it is not within the power of 
the common council to embrace, within 
the powers given to the sealer, authority 
to require the merchant to send his 
weights and measures to such place in 
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the city as the officer may direct. The 
court observed, however, that this pro- 
vision becomes applicable only in the 
event that they are not in conformity 
with the standard, and then they are to 
be sent to such place to be brought into 
such conformity and sealed. This may 
properly require something done which 
cannot conveniently be performed at the 
store, and to do which the officer may 
have a suitable place.” 

An ordinance prohibiting the use of 
false weights or measures under a penal- 
ty of $25 for each offense was upheld as 
reasonable in an action against one who 
had in actual use a balance for weighing 
ice, which, upon a test of 50 pounds, 
registered 60 pounds, to recover the pen- 
alty imposed by such ordinance, and as 
the ordinance did not require proof of 
intent or guilty knowledge, such proof 
was held not essential.” 

A California act adopting a standard 
of weights and measures, and providing 
that the respective counties and munici- 
palities of the state may appoint sealers 
of weights and measures, has been held 
not invalid under the Constitution which 
provides that no state office shall be con- 
tinued or created in any county or mu- 
nicipality for the inspection of any mer- 
chandise, the statute in question being 
merely a general law authorizing the ap- 
pointment by municipalities of such seal- 
ers.1* So the statute just referred to has 
been held valid under that article of the 
Constitution which provides that any 
county or municipality may make and 
enforce all such local, police, sanitary, 
and other regulations as are not in con- 
flict with general laws.’® 

Under a statute enabling councils of 
towns to appoint an inspector of weights 
and measures to test, and, if found cor- 
rect, to stamp the same, a town may by 
ordinance prohibit the use of spring 
scales for any market purpose.!® 

It has been held that where a city 
was granted the power “to provide for 
the inspection and sealing of weights and 


12 People e® rel. Gould v. Rochester, 45 
Hun, 102 


18 New York z Hane, 91 App. Div. 445, 
86 N. Y. Supp. 


14 Scott v. Boe 164 Cal. 321, 128 Pac. 941. 
15 Tbid. 


measures,” and “to enforce the keeping 
and use of proper weights and measures 
by venders,” an ordinance providing for 
the selection of an inspector of weights 
and measures, making it his duty to test 
the accuracy of scales used by persons 
or corporations in the sale of any article 
or commodity, and to condemn scales 
found not to conform to the standard of 
the state of Illinois, was reasonable, and 
a proper exercise of the power granted 
the city; and that a subsequent statute 
creating a state inspector of weights and 
measures of coal did not work a repeal 
of the ordinance with respect to scales at 
coal mines, since there could be only one 
correct standard, and it was to be pre- 
sumed that each officer would only do 
his duty.!” 

Under the general law relating to 
weights and measures, and the city char- 
ter of March Ist, 1834, the city council 
of Cincinnati had the power to appoint 
an inspector or sealer of weights and 
measures, and to enforce by fine the use 
of weights and measures sealed by such 
inspector.!® 

The power of a municipal corporation 
to condemn for inaccuracy computing 
scales in use by merchants has been de- 
nied in a Michigan case, the court ob- 
serving that the express power to exam- 
ine and determine the accuracy of the 
scales as to weight does not by implica- 
tion confer upon the council the right to 
determine the accuracy of the charts, 
ready reckoners, adding machines, or 
other devices by which the value of the 
goods weighed shall be determined. The 
object of the statute is to determine the 
accuracy of weighing, not the accuracy 
of the process by which the price is 
found. The statute aims to protect the 
public from false weights and measures, 
and not from the dishonesty of dealers in 
reckoning the cost of the goods pur- 
chased. 

Under a Massachusetts act providing 
that all scales, balances, computing scales, 


and other devices having a device for in- 


16 Snell v. Belleville, 30 U. C. Q. B. 81. 

17 Spring Valley v. Spring Valley Coal Co. 
71 Ill. App. 432. 

18 Huddleson v. Ruffin, 6 Ohio St. 604. 

19 Parker v. Austin, 156 Mich. 573, 121 N. 
W. 322, 23 L.R.A.(N:S.) 266 
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dicating or registering the price as well 
as the weight of the commodity offered 
for sale, shall be tested by the sealers of 
weights and measures, as to the correct- 
ness of both weights and values indicat- 
ed by them, the correctness to be passed 
upon is purely arithmetical, and the stat- 
ute, for that reason, is unconstitutional.” 
Of the above case the court in Parker 
v. Austin supra says: “It is sufficient to 
say of Moneyweight Scale Co. v. Mc- 
Bride, that it involved the inherent power 
of the legislature, and not of a munici- 
pality, the creature of the legislature. It 
is worthy of remark here that the court 
in that case held that ‘the correctness of 
these scales is not now before us.’ The 
court decided that the statute required 
the charts to be arithmetically correct, 
and sustain the law upon that basis. It 
also held that if it conferred upon the 
sealer the power to determine the com- 
mercial correctness of the charts, it was 
unconstitutional.” 

It has been held that under the power 
to fix the salary or compensation to be 
paid to the sealer of weights and meas- 
ures, and to require every person who 
sells by weight or measure to submit his 
weights and measures to the inspection 
of the city sealer, and to have them sealed 
by him, the common council may, by or- 
dinance, fix the fees of the sealer, and 
provide that the same shall be paid by the 


20 Moneyweight Scale Co. v. McBride, 199 
Mass. 503, 85 N. E. 870. 


= v. Citizens’ Gas Co. 19 Alb. L. 


22 Springfield v. Starke, 93 Mo. App. 70. 

23 Ford v. New York C. & H. R. R. Co. 33 
App. Div. 474, 53 N. Y. Supp. 764; Fausnaugh 
v, Rogers, 62 App. Div. 535, 71 N. Y. Supp. 
12 


24 Hettenbach v. New York C. & H. R. R. 
Co. 18 Hun, 129. 


25 Springfield v. Starke, 93 Mo. App. 70. 


person for whom the services are per- 
formed.*4 But in the absence of ex- 
plicit authority in positive law a Missouri 
court deems it an unreasonable require- 
ment to compel every merchant and shop- 
keeper of a city of the third class to pay 
fees twice a year to have the weights and 
measures necessarily used in his business 
approved by a local inspector; if every 
weight and measure required for ordi- 
nary dealings in the city is to be over- 
hauled every six months, at an expense 
of from 10 to 25 cents for each examina- 
tion, the sum total of that expense would 
constitute a substantial item of burden 
upon the domestic commerce of the mu- 
nicipality.” -A city, in the absence of an 
express statutory provision delegating 
such power, has no authority to provide 
that its sealer of weights and measures 
may recover from merchants for unso- 
licited services in testing their weights 
and measures.” 

Again, it has been held that a city had 
no authority to pass an ordinance which 
would compel one not engaged in selling 
merchandise to pay for the inspecting of 
his scales, where the only power con- 
ferred by its charter upon the subject 
was to make ordinances “in relation to 
the inspection and sealing of weights and 
measures, and enforcing the keeping and 
use of proper weights and measures by 
venders.** The power to impose a fine 
for nonpayment of fees for inspecting a 
merchant’s scales and measures is not to 
be inferred from a general grant of au- 
thority to the city to promote its “gen- 
eral welfare.” * 





Obscene Literature-Its Suppression 


BY JOHN S. SUMNER 
of the New York City Bar 
Secretary of the New York Society for the Suppression of Vice. 


O NATION can long 

endure half slave and 

half free.” That ax- 

iom of a former gen- 

eration is as true 

wy to-day as it was in the 

stormy period preceding 

‘our Civil War. It is im- 

material that in the present 

age we have no slavery of 

manual servitude. If we have a slavery 
of licentiousness and moral degradation, 
the deterioration and final fall of the na- 
tion is equally assured. And so we need 
to sap the trenches, and explode a mine 
under the embattled line of commercial- 
ized vice. It is imperative that through 
some effective action we arouse the de- 
cent element to the danger that threatens 
the body politic by reason of the insidi- 
ous and disintegrating tendency of lewd 
shows, obscene pictures and posters, in- 
decent magazines and books of fiction 
and filthy pictures, and the other agencies 
of immorality now so prevalent. There 
are comprehensive Federal and state laws 
prohibiting the traffic in such matters. 
Every Federal district and every county 
has officers sworn to enforce those laws. 
Why is it that these evils exist? The 
laws surely represent the will of the ma- 
jority, and a very vast majority. But 
there is a sad lack of interest in their 
enforcement. Selfishness, to a great ex- 
tent, is accountable for this public apa- 
thy,—the dislike to inconvenience one’s 
self or to arouse antagonism on the part 
of some commercial leper. Then there 
is the disinclination to pose as a “goo- 
goo.” But when it is realized that the 
spread of such moral contagion is a 
menace to the home, the basis of our na- 
tional life, and the children, the hope of 
our future national existence, it is ap- 
parent that the man who does not exert 
himself to throttle these evils is a traitor 


to his country and its necessities. Lack 
of public moral support is the excuse of 
many a public official for his laxity in 
enforcing a salutary law. Take this 
factor, and the undeniable conclusion 
that some district attorneys are so po- 
litically bound hand and foot that they 
dare not offend a powerful publisher who 
moulds sentiment, or a large manufac- 
turer who controls votes, and the causes 
for the existence of commercialized vice 
are apparent. Wake up the citizens, and 
throw the pliant ‘prosecutor into the dis- 
card, and commercialized vice will large- 
ly disappear, as will also the necessity 
for organizations for its suppression. 
Sturdy, unselfish individual public mo- 
rality, possibly at some initial inconven- 
ience, is the crying necessity of the 
present era in this country, where an 
unprecedented period of peace and 
prosperity has rendered us unprepared in 
more ways than one. 

What are our present laws prohibiting 
the forms of vice above noted, and what 
are their interpretations? 

The term “public morals” may be said 
to signify the rules of conduct adopted 
and enforced by a people as a result of 
the experience of ages, and the realiza- 
tion derived therefrom as to the stand- 
ard of behavior most conducive to the 
greatest contentment of the greatest 
number. These rules of conduct may 
be codified in the form of statutory en- 
actments, or they may have become so 
universally recognized that the necessity’ 
for a law to enforce their observance has 
never been considered. Of what su- 
preme importance the maintenance of 
public morals is considered by the judi- 
ciary is indicated by expressions taken 
from English and American decisions. 
Thus in Rex v. Curl, 2 Strange, 788, the 
court says: “Peace includes good order 
and government, and that peace may be 


16 
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broken in many instances without an 
actual force, to wit, if it be an act against 
morality ;” and again in Com. v. Sharp- 
less, 2 Serg. & R. 102, 7 Am. Dec. 632: 
“Hence it follows, that an offense may 
be punishable if in its nature and by its 
example it tends to the corruption of 
morals, although it be not committed in 
public ;” and also in Williams v. State, 4 
Mo. 480: “All acts and conduct calcu- 
lated to corrupt public morals or to out- 
rage the sense of public decency are 
indictable ;” and then in Phalen v. Vir- 
ginia, 8 How. 168, 12 L. ed. 1032, the 
court said: “The suppression of nui- 
sances injurious to public health and 
morals and morality is among the most 
important duties of government.” The 
Supreme Court of the United States has 
stated similar propositions, to wit, in 
Butchers’ Union S. H. & L. S. L. Co. v. 
Crescent City L. S. L. & S. H. Co. 111 
U. S. 751, 28 L. ed. 587, 4 Sup. Ct. Rep. 
652, it held “the state could not, by any 
contract, limit the exercise of her power 
to the prejudice of the public health and 
the public morals,” and in Stone v. 
Mississippi, 101 U. S. 816, 25 L. ed. 
1079: “No legislature can bargain away 
the public health or the public morals ;” 
and, further, in New Orleans Gaslight 
Co. v. Louisiana Light & H. P. & Mfg. 
Co. 115 U. S. 650, 29 L. ed. 516, 6 Sup. 
Ct. Rep. 252: “The constitutional pro- 
hibition upon state laws impairing the 
obligations of contracts does not restrict 
the power of the state to protect the pub- 
lic health, the public morals, or the pub- 
lic safety, as the one or the other may be 
involved in the execution of such con- 
tracts.” 

It follows, therefore, that anything 
which tends to detrimentally affect pub- 
lic morals is such a thing as the legisla- 
ture, representing the whole people, will 
endeavor by drastic enactment to sup- 
press. We have laws against adultery; 
we have laws against seduction ; we have 
laws against unnatural relations between 
man and man. The introduction of the in- 
centive to such acts as are by these laws 
prohibited is found, to a large extent, in 
obscene literature and illustrations. In 
other words, what is in the thoughts will 
be exemplified by the action of the per- 
son in whom the thoughts exist. A well- 


known writer has recently said: “And if 
you don’t want to think in grossness, 
don’t read in it; if you don’t want to act 
in grossness, don’t think in it. To exploit 
it is to exaggregate its proper significance 
in the affairs of life.” Upon this theory 
the legislatures of various states and the 
Congress of the United States have 
passed laws seeking to suppress the trade 
in and circulation of obscene books, pic- 
tures, magazines, and other articles of a 
similar character and tendency. In the 
state of New York, § 1141 of the Penal 
Law is the enactment which covers such 
cases. Similar action under the Federal 
laws is based on the provisions of §§ 
211 and 212 of the United States Crimi- 
nal Code. The credit for these provi- 
sions, and those of other states along 
similar lines, is due chiefly to Mr. An- 
thony Comstock, for forty-three years 
Secretary of The New York Society for 
the Suppression of Vice. 

The courts have decided that the term 
“obscene” describes such things in the 
way of books, magazines, and pictures as 
would suggest lewd and_ sensuous 
thoughts to the minds of the young and 
inexperienced ‘into whose hands they 
might come. This immediately sug- 
gests the fact that whereas the circula- 
tion of a picture or a book under some 
circumstances might be illegal, under 
other circumstances the law would not 
apply. For instance, a legitimate work 
of art exhibited in an art gallery is not 
disturbed, whereas a copy of the same 
picture or sculpture, generally circulated 
and easily accessible to the young, and 
which would create in a youthful mind 
lewd and sensuous thoughts, is a sub- 
ject for suppression under the laws 
above referred to. A medical book con- 
taining suggestive illustrations, while not 
disturbed when properly in the hands of 
a physician or medical student, would be 
a subject for action if generally circulat- 
ed and made accessible to the young and 
inexperienced. A book of fiction even, 
having a high quality of literary merit, 
and accessible by reason of price or 
other factor to the mature book collector, 
who regards the publication solely from 
the standpoint of literature, may proper- 
ly be sold to and possessed by such col- 
lector, whereas a cheap copy of the same 
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work, easily accessible to the young read- 
er whose mind would be improperly af- 
fected thereby, and its indiscriminate 
sale to such youthful readers, would be 
a violation of the provisions of the stat- 
ute. It is therefore important and es- 
sential that the legitimate dealer in books 
or pictures should, for his own protec- 
tion, avoid the handling of such alleged 
works of art or literature for common 
distribution as may be offered him in the 
course of trade by an unscrupulous pub- 
lisher. 

It will be observed from the foregoing 
illustrations that the laws for the sup- 
pression of obscene literature and related 
matters are laws passed in the interest of 
youth, and it is the duty of the criminal 
authorities to enforce such laws in the 
interest of the maintenance of public 
morals. Where the moral tendency of 
the young people of the nation—its fu- 
ture citizens—is involved, too much 
stress cannot be laid upon the impor- 
tance of strictly enforcing laws prohibit- 
ing the circulation of obscene matters. 

There are those, of course, who take 
issue with the theory of the suppression 
of any expression or idea or thought in 
the form of literature, on the ground that 
it is a curtailment of the provisions of 
the Constitution insuring to citizens free- 
dom of speech and freedom of the press. 
We are told that, in the language of our 
Declaration of Independence, all men are 
created free and equal; but it must be 
borne in mind that freedom of expression 
and freedom of action are permissible 
only in so far as they do not infringe 
upon the rights of others. Every grow- 
ing child has the right to be protected, in 
so far as possible, in his environment 
against those things which tend to de- 
moralize and degrade and corrupt. It 
follows that any individual basing his ac- 
tion on a claim of freedom of expression 
and action which at the same time would 
tend to degrade, corrupt, and demoralize 
a large percentage of the population of 
the community, thereby invades the legal 
rights of that portion of the community, 
and is a subject for legal restraint. 
Where it is found, for instance, that 
young men are circulating obscene print- 
ed matter among young schoolboys, and 
that as a result such boys are led into 


habits detrimental not only to their men- 
tal but physical growth, the perpetrators 
of such acts must be restrained, and, in 
some cases, punished through operation 
of the criminal law. Where, in a par- 
ticular case, an alien is found to have 
shown obscene pictures to little girls, and 
to have followed up such exhibitions 
with indecent proposals, it is necessary 
that such alien be restrained and his pow- 
er for harm terminated. Where, in a 
particular case, a grown man seeks to 
make a moral pervert of a boy or girl 
through bringing to their attention and 
giving into their hands obscene literature 
or illustrations, such a demoralizing 
factor in a community must be sup- 
pressed. Where publishers of cheap 
magazines fill the pages of their publi- 
cations with lewd and sensuous stories 
and illustrations calculated to create im- 
proper thoughts in the mind of the young 
reader, to make light of the matrimonial 
state, to make vice attractive, and to con- 
done offenses against the body politic, 
such publishers must be punished, and 
their publication made clean, or sup- 
pressed. We need not go far to find 
examples of such lewd and demoralizing 
publications. We have had flaunted in 
our faces only too freely of late the story 
of the dissatisfied working girl, who nev- 
ertheless has a servant in her own home, 
who deems it expedient and profitable to 
swap her chastity for a few of the luxu- 
ries of life, and who “gets away with it.” 
Of course, if we wish to encourage our 
young girls whose home surroundings are 
not the most agreeable to forget the 
meaning of self-respect, and to gracefully 
and gaily wear the “scarlet letter,” then 
by all means publish and sell such filthy 
imported outpourings of a perverted de- 
generate mental sewer. But if, on the 
contrary, we wish to rear true women 
who in turn, and not otherwise, may rear 
true boys and girls, give them a literature 
which encourages right living, and not 
one which condones and puts a premium 
on inexcusable immorality. The young 
men of much current fiction are just as 
ignoble as their sisters. There is no 
double standard of morality in these ef- 
fusions. There is a single common 
standard of degradation. From these 
the poor little half-educated reader gets 
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his or her impressions of real life. Is it 
remarkable that the moral standards of 
the devotee of the “popular” magazine 
are low? It is an everlasting disgrace 
that any publisher should seek filthy 
profits from beastly reading matter and 
illustration. It is an everlasting disgrace 
to the manufacturers and exhibitors of 
motion picture films that the necessity 
for censorship is so universally recog- 
nized, however opinions may differ as to 
methods. 

The suppression of obscene literature 
and pictures is an ever-present necessity. 
The eyes of the five-year old infant at the 
“movies” or in the public parks are apt 
to be assailed by pictured vice. A few 
years later the child finds that his school 
is not free from the circulation of ob- 
scene print or picture among his fellow 
pupils. At the budding age of sixteen 
he or she finds the cheap magazines 
bristling with the vaporings of sex per- 
verts, and a little later, in more preten- 
tious “literature,” the same strain is in a 
lesser degree encountered. 

During the past three months, in New 
York city, the publishers of four maga- 
zines have been before the criminal 
courts for publishing and selling periodi- 
cals claimed to be indecent. One of 
these magazines was discontinued. An- 
other adopted different and satisfactory 
standards, a third is marking time pend- 
ing trial in the court of special sessions, 
and the fourth is still before the commit- 
ting magistrate. A publisher of books 
was taken into court for selling an inde- 


of admiration produced by it.” 
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And the court of appeals in the same case declared that “mere nudity in 
painting and sculpture is not obscenity,”’ and that “‘the proper test of obscenity 
in a painting or statue is whether the motive of the painting or statue, so to 
speak, as indicated by it, is pure or impure.” 96 N. Y. 408, 48 Am. Rep. 635. 


cent book. He voluntarily withdrew the 
book from the market, and the plates 
were destroyed. Many individuals have 
been prosecuted and convicted for selling 
obscene pictures or printed matter. 
Drastic action of this character is neces- 
sary in many cases. In many more cases 
warnings and enlightment suffice. 

The solution of the whole matter is 
education,—education of adults to the 
effect that the future happiness and use- 
fulness of their children depend upon a 
rigid enforcement of the present laws; 
education of the children in matters of 
sex and sex hygiene by parents, so that 
eventually the quality of indecency will 
be removed from many things which at 
present tend to create lewd thoughts. 

There will always be those who will 
seek to make a profit from the sale of 
prohibited matters. There will always 
be those pessimistic scribblers who hold 
up humanity in general as a thing of mor- 
al shreds and patches. 

Eventually both will become so scarce 
that the wonder will be that at any period 
of the world’s development they were in 
the limelight, and were regarded as of 
sufficiently evil potentiality to require 
special prohibitory provisions and special 
suppressive agencies. 
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Motive as Test of Obscenity 


In People v. Muller, 32 Hun, 209, the court said in respect to vicious and 
immoral photographs: “The difference between such photographs and pic- 
tures and those which, avoiding all indecency of position, are calculated by 
their symmetry, beauty, or purity simply to inspire admiration, or produce 
emotions of chaste pleasure, is striking and apparent to all. In the one 
case the effect is coarse, demoralizing, and sensual, while in the other the 
chaste elegance and beauty would not be debasing, but refining by the degree 
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White Slavery 


BY HARVEY D. JACOB 
of the ‘District of Columbia Bar 


NTIL recently the 

many crimes against 

morality and public de- 

cency were thought to 

be subject alone to 

state control and regu- 

” lation. Accordingly, ex- 

cept in minor instances 

where particular offenses 

were violative of some 

positive enactment within the scope of its 

delegated authority, the Federal govern- 

ment was powerless to proceed. This 

condition brought about a particularly 

unfortunate situation respecting the rap- 

idly growing evil in the traffic of young 

girls and women for immoral purposes. 

To be sure, each state had its own laws, 

enforced with more or less rigor, but 

such laws, because of their territorial 

limitations, were unable to reach the 

more dangerous cases whereby girls and 

women were harbored in one state and 

transported to another for the purpose of 

prostitution. No law existed prohibit- 

ing persuasion and inducements, by 

means fair or foul, to enter another 

state; and usually, when the other state 

was reached, instead of the inducement 

to and transportation for immoral pur- 

poses constituting a public offense, it was 

considered, being a matter of interstate 

commerce, beyond the jurisdiction of any 
particular state. 

Protected, apparently, by what was 
thought to be one of the necessary con- 
sequences of our dual system of govern- 
ment, promoters of vice and immorality 
were exceedingly active, and becoming 
more so every day in our larger cities. 
The game was at the same time easy and 
profitable. The larger cities were crowd- 
ed by thousands of girls annually pour- 
ing into them from the outlying districts, 
coming in the hope of profitable and de- 
cent employment. Unfortunately, how- 
ever, in the cities the right sort of em- 


ployment was not so easy to find, and 
sometimes there was no employment at * 
all. It was hard to turn back home a 
failure; rather than that, almost any- 
thing would do. On the other hand, 
everyone knew everyone in the smaller 
cities, and it was difficult for houses of 
prostitution to keep on hand and ever re- 
plenish youth and beauty to satisfy the 
passion of man. Therefore this old 
commercial story of supply and demand 
made the opportunity, and the great 
profits to be realized furnished the in- 
centive, for the promotion of this great 
menace to the home life of America. 
And so with impunity the traffic went 
merrily on to the destruction of its sub- 
jects, the enriching of its promoters, and 
the shame of our great American com- 
monwealth. Again, the vice was not 
wholly professional. There was quite a 
sufficiency of the occasional journeys to 
other cities with young girls and women. 

It may be that the framers of our 
American Constitution never dreamed of 
such a situation, and perhaps the inter- 
state commerce clause was not intended 
by any of them to meet it ; but, neverthe- 
less, without that clause the Federal gov- 
ernment was powerless to act, and under 
it, through the Department of Justice, 
the shameful condition is being effective- 
ly stamped out. 

Proceeding under the interstate com- 
merce clause, Congress, in 1910, passed 
an act, among other things providing: 


That any ‘person who shall knowingly per- 
suade, induce, entice, or coerce, or cause to be 
persuaded, induced, enticed, or coerced, or aid 
or assist in persuading, inducing, enticing, or 
coercing any woman or girl to go from one 
place to another in interstate or foreign com- 
merce, or in any territory or the District of 
Columbia, for the purpose of prostitution or 
debauchery, or for any other immoral pur- 
pose, or with the intent and purpose on the 
part of such person that such woman or girl 
shall engage in the practice of prostitution or 
debauchery, or any other immoral practice, 
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whether with or without her consent, and who 
shall thereby knowingly cause, or aid or assist 
in causing, such woman or girl to go and to be 
carried or transported as a passenger upon the 
line or route of any common carrier or carriers 
in interstate or foreign commerce, or any ter- 
ritory or the District of Columbia, shall be 
deemed guilty of a felony, and on conviction 
thereof shall be punished by a fine of not more 
than five thousand dollars, or by imprison- 
ment for a term not exceeding five years, or 
by both such fine and imprisonment, in the dis- 
cretion of the court. 


Other provisions of the act specify a 
fine of ten thousand dollars and impris- 
onment for ten years in certain circum- 
stances. 

Immediately after the passage of this 
commonly designated “white slave” act, 
the Bureau of Investigation of the De- 
partment of Justice commenced opera- 
tions, with results well known; for ex- 
perience has taught the American people 
that once the secret service and the Bu- 
reau of Investigation begin activity, 
criminals are put on the run. The 
means whereby white slavers are brought 
to justice perhaps would make an inter- 
esting story, but those methods are not 
for public distribution. Once known to 
law violators, their effectiveness ceases. 
Suffice it that special agents and local 
white slave officers cover practically 
every foot of American soil, so that to- 
day the path of the violator of any Fed- 
eral law is rather precarious. Neces- 
sarily is this so, because the detecting 
energy of Uncle Sam never ceases, and 
sooner or later all crimes and criminals 
are rounded up. The very first report 
made to Congress by the Attorney Gen- 
eral after the passage of the white slave 
law in 1910 shows that the act was “dil- 
igently enforced throughout the country 
with most satisfactory results. One 
hundred and forty-five prosecutions were 
had, resulting in seventy-six convictions, 
fourteen acquittals, and ten nolle prossed, 
or otherwise discontinued, leaving forty- 
five cases pending on July 1, 1911.” The 
sentences in those cases ranged from a 
few months in jail to ten years in the 
penitentiary, the severity of the sentence 
depending upon the character of the of- 
fense. For enticing young girls to go 
from one state to another for immoral 
purposes, the courts usually imposed the 
heaviest penalty. 


True, convictions were not always an 
easy matter, because the illegal traffic in 
human bodies and souls was too profit- 
able and its promoters too strongly in- 
trenched to permit a cessation of their 
activities without a struggle. Accord- 
ingly, the white slave act was first at- 
tacked on the ground of unconstitution- 
ality. But the Supreme Court said 
“No,” and held it to be within the scope 
of the delegated authority of Congress. 

Failing in that attack, promoters of 
immorality sought to turn the act to 
their benefit. Unscrupulous women con- 
ceived the possibility of blackmail, which 
a broad consideration of the words 
“other immoral purposes” in the act af- 
forded. The public sentiment standing 
behind prosecutions under the act, and 
the earnest activity of the Department of 
Justice endeavoring to wipe out the 
vicious traffic, made easier the black- 
mailing operations of these women. 
Blackmailing cases became so frequent as 
to require some special action to de- 
tect and punish them that they might not 
impair the sentiment which had thereto- 
fore uniformly supported prosecutions. 

To meet this situation and reach those 
who had brought about violations of the 
act without having themselves directly 
committed the offense, the idea was con- 
ceived of prosecuting such persons for 
conspiracy to violate the act, in those 
cases where the woman agreed fully and 
willingly to the transportation and ac- 
quiesced in all of its purposes, being 
equally culpable with the man. Of 
course, a prosecution upon such a theory 
brought on another protracted and hard- 
fought legal battle ; but again Uncle Sam 
won out, the Supreme Court upholding 
the prosecutions. Since that recent hold- 
ing of the Supreme Court the activity of 
the blackmailer has greatly diminished ; 
indeed about ceased. © 

The establishment of the right to pro- 
ceed against the woman brought on a 
still further difficulty. In nearly all 
white slave prosecutions the testimony of 
the girl or woman is desired and often 
absolutely essential to a conviction of 
the principal offender. Because she 
may be prosecuted for conspiracy, the 
government is powerless to compel any 
self-incriminating evidence from her. 
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This situation has resulted in the failure 
of a few prosecutions. But ever alive 
to the necessities of law enforcement, no 
sooner does an obstacle appear than the 
Department of Justice can suggest means 
for its overthrowing. Therefore it is 
that Congress has already been requested 
to pass a law providing that in prosecu- 
tions under the white slave traffic act no 
person may refuse to testify, but any 
person so testifying is to be immune 
from prosecution because of anything 
concerning which evidence has been com- 
pelled. 

So vigorously has the Department of 
Justice, through its Bureau of Investiga- 
tion, hunted down the white slaver that 
up to June, 1915, more than 1,196 con- 
victions have been had with the imposi- 
tion of aggregate sentences of more than 
2,000 years and fines of more than 
$150,000. 

Indeed, so successful has been the 
work of the Bureau of Investigation in 
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the enforcement of this particular law, in 
addition to its many other and varied 
activities, that the Attorney General in 
his latest report to Congress is able to 
say that :— 


It is believed that the continued vigorous 
enforcement of this act is beginning to make 
itself felt, and that the interstate transporta- 
tion of women for immoral purposes is de- 
creasing. 


Modesty forbade that he say more, but 
were the whole truth known it would 
doubtless appear that the once prosperous 
business of trafficking in the bodies and 
souls of our young girls and women is 
now resting on a tottering foundation, 
soon to collapse and crumble to its dis- 
astrous but deserved grave of oblivion. 


Copyright by Underwood & Underwood, N. Y. 
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Our Foolish Obscenity Laws 


BY JAMES F. MORTON, JR. 
of the New York City Bar 


[Ed. Note.—The author of this paper, perhaps for the first time in controversial literature on this subject, offers an 
explicit proposition for legislation which is not a mere repeal of existing statutes, but a specific project for accomplishing 
their legitimate object. The article is presented in the hope that it may be of some service in future legislative dealing 


with the question. } 


MERICAN laws deal- 

ing with what is 

termed “obscene lit- 

erature” form an a- 

nomaly in our system 

a of jurisprudence. 

7 Their alleged aim is to 

’ protect public morals; in 

the doing of which, the 

larger aspects of personal 

liberty are allowed to disappear entirely 

from view. It is assumed that certain 

groups of individuals are endowed with 

such complete infallibility that they can 

determine with absolute certainty exact- 

ly what is good and what is hurtful for 

the morals of the rest of the community. 

It is further assumed that it is the special 

function of the state to force men and 

women to become pure minded,—a task 
in which it has invariably failed. 

Our obscenity laws are the worst fail- 
ures on the statute books, simply because 
they are an attempt to accomplish the 
impossible. Modesty and immodesty are 
not fixed and invariable concepts, but 
differ as widely as religious views. There 
is no law in nature or reason which war- 
rants the supposition that sex is in itself 
obscene, or that the human body was 
created as a filthy object. The study of 
most primitive peoples reveals the fact 
that modesty is a geographical term, 
and that the widely varying conceptions 
of it in different lands and among dif- 
ferent tribes have no sequential relation 
to the fundamental morality of those 
among whom the different views are 
operant. It is indeed little more than a 
matter of habit. When the mind has 
become adjusted to any particular notion 
of propriety, any departure from the 
conventional conception is apt to set up 
a reaction of disgust or pruriency, the 


fault of which is not in the nature of 
things, but in the unnatural fixity of the 
standard. In parts of the world where 
nudity is common and familiar to all, it 
produces no sexual excitement. In our 
own cities, a “daring” costume arouses 
comment and impure thoughts in cer- 
tain minds only until it becomes thor- 
oughly established as a permanency, 
after which its effect is entirely negative. 
It is often true that the denunciation of 
pornography, in the attempt to suppress 
it, does more harm in drawing attention 
to the idea of lewd conduct than the ob- 
jectionable literature itself would do, cir- 
culated without interference. Ample 
proofs for the foregoing assertions will 
be found in Havelock Ellis’s “Evolution 
of Modesty,” and in the unanswered and 
unanswerable work of Theodore Schroe- 
der, “Obscene Literature and Constitu- 
tional Law.” The space available here 
will permit of only a brief touching on 
salient points, as supplement to my arti- 
cle in this magazine for November, 1915, 
in which the basic principles are estab- 
lished. 

“Void for uncertainty,” would be the 
only possible conclusion applicable to the 
obscenity laws, could they come before 
a court rigorously impartial and fearless, 
and completely free from the prejudices 
of the present day. Everybody can read- 
ily learn exactly what is meant by bur- 
glary or forgery as defined in our penal 
statutes; but nobody can tell just what 
a given judge or jury will say to a par- 
ticular writing or picture accused of 
being obscene. The vague and meaning- 
less definition of Reg. v. Hicklin, L. R. 
3 Q. B. 360, imports obscenity into any 
matter the tendency of which is “to de- 
prave and corrupt those whose minds are 
open to such immoral influences, and in- 
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to whose hands a publication of this sort 
may fall.” Under this criterion, the ab- 
normal mind is made the standard, and 
the normal tendency completely ignored. 
No such loose doctrine is held in any 
_ other branch of law, nor would be toler- 
ated elsewhere. Imagine criminal libel 
against the person being defined as “lan- 
guage which tends to create a suspicion 
or dislike of the individual on the part 
of those whose minds are afflicted with 
prejudice against him, and into whose 
hands a publication of this sort may fall!” 
Under such a standard, the freedom of 
the press would be in a much worse sit- 
uation than in Russia. Yet the cases are 
precisely parallel; and the docile and 
sheeplike manner in which our American 
courts have almost unanimously fol- 
lowed the preposterous doctrine of Reg. 
v. Hicklin is one of the inexplicable facts 
in the history of jurisprudence. 

The current doctrine places the liber- 
ty of every citizen in the hands of a jury 
who have no criterion imposed on them 
beyond that of their own prejudices. 
Unlike other defendants, the accused 
under a charge of obscenity, whether in 
a Federal or in a state court, has no pro- 
tection against possible injustice. His 
motives may have been the purest con- 
ceivable ; the matter itself may have ap- 
peared in print a thousand times, with no 
thought in any mind of a criminal prose- 
cution. Nevertheless, if a jury of twelve 
men, in no sense psychological experts, 
can be persuaded that a weak or degen- 
erate mind could twist the writing or 
picture into an incitement to lewd con- 
duct, the defendant must be convicted 
and robbed of his liberty and his good 
name. The sex question is one of the 
most complex and important subjects 
that concern the human race; yet any 
man, layman, physician, or scientist, who 
undertakes to discuss any phase of it in 
public in the United States, does so at 
his peril and in complete uncertainty of 
whether his expression will be recog- 
nized as wholly innocent and legitimate, 
or as obscene and criminal. No man can 
commit burglary or forgery without 
knowing it. When he is brought up for 
a crime of a real character, he knows 
that he is charged with a concrete act, 
characterized with well-defined criteria. 


If his commission of the act is unques- 
tioned, his innocence or guilt is at once 
clear from the provisions of the law it- 
self. Take the case of murder. Did the 
defendant commit the homicide? If so, 
was he in his right mind or insane? If 
sane, did he do the killing intentionally 
or by innocent misadventure? If the 
latter, was he criminally negligent, or 
could he have prevented the mischance 
by due caution and diligence? If he in- 
tended to kill, was his act premeditated 
or the result of sudden provocation? 
Did he kill in self-defense or in the de- 
fense of another? These and the other 
relevant questions, by the answers to 
which the guilt or innocence of the ac- 
cused and the degree of the crime in case 
of proven guilt are to be determined, are 
all questions of fact. They are specific; 
and the answer to each requires a per- 
fectly clear conclusion of law. The ef- 
fort to introduce extraneous matter, such 
as the so-called “unwritten law,” into 
the deliberations of the jury, is at once 
recognized by all decent citizens as an 
attempt to defeat justice, to destroy the 
elementary principles of law, and to lead 
the jurymen to become the basest sort of 
violators of their oath to decide in ac- 
cordance with law. 

If the principles which govern the 
penal statutes regarding burglary, for- 
gery, and murder are sound, those which 
govern the statutes against what is vague- 
ly termed obscene literature are utterly 
unsound and against constitutional prin- 
ciples. In a case of the latter descrip- 
tion, the jury is simply asked: “Do you 
think that there exists in the community 
any supposititious person who, being 
more susceptible to base influences than 
others, might possibly feed the morbid 
qualities of his mind on the matter in 
question?” It is a matter of pure guess- 
work. 

Our obscenity statutes are not merely 
outrageous in themselves ; but even their 
foremost advocates dare not attempt to 
carry them out to the letter, without fear 
or favor. The criteria of the law are so 
monstrous that arbitrary exceptions to 
its enforcement are habitually made, al- 
though at a complete sacrifice of what- 
ever principle may be supposed to exist 
in it. Thus, certain scientific and medi- 
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cal treatises relating to the functions of 
sex and to sexual activities are tacitly 
and even openly permitted to be sold to 
a few professional classes, but not to the 
general public. These works are thus 
held to be at once obscene and not ob- 
scene by an arbitrary line of demarca- 
tion, without the faintest warrant in the 
law itself. In many other cases, books 
may be sold with impunity, provided 
they are printed in some foreign lan- 
guage, where a translation would be 
mercilessly prosecuted. Apparently our 
vice hunters imagine that ability to read 
Latin, French, or German, automatically 
and magically confers some mysterious 
immunity against the moral infection to 
which the same person reading in Eng- 
lish would be exposed. Or is it taken 
as a matter of judicial knowledge that 
our own language is in itself so much 
less pure than any other that the same 
idea in the vulgar tongue suddenly takes 
on an obscene quality which it did not 
otherwise possess? Still worse is the 
impudent discrimination in favor of the 
rich. It is a matter of everyday knowl- 
edge that books can be sold in expensive 
de luxe editions, although rigidly barred 
in cheaper form. Prosecutors have 
plenty to say to the poor bookseller, but 
wink the other eye when the large book 
auction firms send out sale catalogues 
containing whole pages of works frankly 
designated as erotica. Does the mere 
possession of money endow an individual 
with so pure a mind that he can read 
whatever he chooses, without the slight- 
est fear of becoming corrupted? Was 
Tennyson’s old farmer right in remark- 
ing that “the poor in a loomp is bad?” 
Do the binding and rarity of a book 
determine the moral quality of its con- 
tents? These exceptions and illegal dis- 
criminations are not sporadic, but sys- 
tematic and habitual. They represent 
the partial evasion of a bad law by the 
more powerful and influential sections of 
society, leaving it to press with its full 
weight on the balance of the community. 
Neither lawyer nor layman should regard 
this as a just or wholesome situation. If 
there must be laws restricting the output 
of certain classes of literature, these 
should be clearcut, impartial, and capable 
of equal enforcement. 


Let us assume that the young and sus- 
ceptible must receive a certain measure 
of protection, and that it is not whole- 
some to thrust pornographic matter upon 
the attention of those who would pre- 
fer to avoid it. Cannot these ends be at- 
tained without placing the bulk of the 
normal adults of the community under a 
humiliating and insulting guardianship, 
menacing the innocent and checking the 
circulation of much needed scientific and 
medical literature of instruction on the 
one hand, and of equally needed frank 
and honest public discussion of basic 
ethical principles and of marriage and 
other social institutions, on the other? 
I believe that a reasonable compromise 
may be found between complete relaxa- 
tion (which some of us nevertheless be- 
lieve to be ultimately safe) and the. pres- 
ent indefinite, uncertain, unjust, and 
oppressive legislation. All that is needed 
is to repeal the present statute, and to 
enact a law based on the following sug- 
gestions : 

Pornography should be made the stat- 
utory offense, and should be defined as 
any art product exhibiting persons or ani- 
mals performing an act of sexual conju- 
gation or of sexual satisfaction in any 
other form, or suggesting such an act or 
inviting to or preparing for it or in a 
state of sexual excitement, or calling at- 
tention by pointing, gesture, pose, atti- 
tude or otherwise of the spectator or of 
other persons or animals represented to 
the sexual organs, whether exposed or 
indicated under clothing, more than to 
any other part of the body or to the body 
as a whole; also any writing or print, 
pamphlet, book, etc., describing the pleas- 
ures of sexual excitement or its gratifi- 
cation by any means whatever, normal 
or abnormal, or describing any specific 
instances of any form of sexual gratifi- 
cation, or inviting to the performance of 
such acts or recommending them. The 
crime should consist in displaying such 
in windows or on the public thorough- 
fare, or in any place open, either contin- 
uously or at stated times, to the public at 
large, or in the exhibition, gift, loan, or 
sale of any of them to minor children. 

The foregoing proposition could be 
readily worked out in detail, with such 
additions as seemed absolutely necessary 
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and were in complete harmony with the 
design. It would make the offense de- 
scribed as specific as burglary or murder, 
but would avoid all the inconveniences 
and injustices of the present law, while 
affording the precise protection which is 
the excuse and pretext for the existing 
supervision of our morals. It would 
shield the children and the floating 
public, the classes in most danger of 
contamination, but would leave nor- 
mal adults to regulate their own lit- 
erary and artistic tastes, and would not 
impede the progress of scientific instruc- 
tion or of sober discussion. It would be 
practical and easy of enforcement, and 
would array on the side of the law the 
great body of reformers whose realiza- 
tion of the importance of free speech 
now leads them to extreme opposition to 
the enforcement of the law as it now 
stands. No such absurdity as the prose- 
cution of Margaret Sanger could present 
itself under the proposed legislation. 
The champions of a universal censor- 
ship simply do not understand human 
nature. Their well-meant measures are 
so crude as to be pitiful. Not one of 
them would apply his own puerile logic 
in any other department. He would not 
forbid the display of a jeweler’s goods 
because of the incitement to theft, al- 
though the argument of Reg. v. Hicklin 
would fit in perfectly. Nor would he 
suppress free expression in the hope of 
elevating any other branch of morals 
than that concerning sex, although the 
community has much more direct and 
vital interest in the honesty of its citi- 
zens than it has in their chastity. A glar- 
ing instance is presented by the proceed- 
ings against the publishers of certain 
short-story magazines, on the alleged 
ground that any story in which the char- 
acters are allowed to enter into an im- 
moral relation and “live happily ever 
afterward” must be immoral and ob- 
scene, no matter how chastely it is told. 
That fiction is simply a picture of life as 
it is, in which such situations do not in- 
frequently occur, is deemed no answer. 
Yet no one has lifted a finger to prose- 
cute such works as “Get Rich Quick 
Wallingford,” in which the most glar- 
ing dishonesty is crowned with the 
most conspicuous success. If we close- 


ly analyze the real nature of immor- 
ality, it is probable that of all Amer- 
ican books of the present decade the 
most distinctly immoral is Chester’s 
“Cordelia Blossom.” In this work, the 
central figure is a woman, chaste because 
she has no motive in being otherwise, 
and because her nature is too coldly con- 
centrated in an unscrupulous ambition to 
allow of any diversion. This person con- 
spires with the corrupt political boss of 
her city against all the honest inhabitants, 
including her own husband, the one de- 
cent character in the work, who is ele- 
vated to high political office by her 
scheming, merely that he may be made 
the unconscious tool of the thieves and 
grafters who are her allies, and who re- 
ward her by furnishing the opportunity 
to gratify her parasitical and undemo- 
cratic aspirations to head a clique of con- 
temptible snobs. She is made to succeed 
in everything ; and the reader is called on 
to admire her astonishing cleverness, and 
to close the book with the feeling that 
honesty is only for babes or “suckers.” 
Yet such a work is given free course, 
while far less fundamentally poisonous 
books are under the ban. We wisely 
fight the insidious plea for civic corrup- 
tion by other methods than by the sup- 
pression of free expression. When will 
we develop sufficient intelligence to treat 
erotic literature in the same way, and to 
substitute education for the futile attempt 
at coercion? 

The New York police have performed 
a public service by the object lesson of 
gross stupidity with which they have 
demonstrated the folly and evils of a 
theatrical censorship. The attempt 
(which fortunately miscarried) to sup- 
press “Mrs. Warren’s Profession,” and 
the forced emasculation of “The Lure,” 
struck directly against the very forms of 
public exhibition which menaced glitter- 
ing vice by stripping off its mask and 
arousing horror of it. On the other 
hand, while the dear chaperones of pub- 
lic morals were protecting the white slave 
trade from effective public exposure, 
they had no eyes for the salacious and 
thoroughly filthy plays given the same 
season at the Princess Theatre, where 
there were no cheap seats. “En Des- 
habille” and “The Bride” could be pre- 
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sented as long as desired to an audience 
of leering satyrs and women of the same 
type; but “The Lure” must not tell stern 
and wholesome truths to the masses ; and 
even “Damaged Goods” must be very 
cautiously brought forward by a huge 
organization of distinguished patrons, 
for fear of the brutal intermeddlers. In 
fact, a film production of “Damaged 
Goods” has actually been suppressed in 
certain cities, the names of which mis- 
ruled communities may be mercifully 
omitted. And the latest news is that the 
exquisite play “Marie Odile” has been 
stopped in some places where a mean 
prejudice and a hatred of truth have 
been allowed to dominate. Such are the 
ways of all censorships. The only rem- 
edy is to abolish the blanket legislation 


which throws open the door to these 
abuses, and to make it perfectly clear 
what is permitted and what is prohibited. 
By keeping the thoroughly and unquali- 
fiedly pornographic, exactly and specifi- 
cally defined so as to allow no room for 
quibbling or for suppressing scientists or 
social reformers, away from the child- 
ren and from promiscuous public dis- 
play, we make the extreme necessary 
concession. All beyond this is undemo- 
cratic, against the constitutional right of 
freedom of expression, and an unwar- 
rantable and pernicious invasion of civil 
liberty. 
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Case and Comment 


“Lex Concubina Invidia Est.” 


Of all the words in legal lore, 

The truest to my mind are those, 
Dispensed by Edward Coke, deceased, 
On some occasion, not disclosed. 

For this is what he handed out 

To all those proteges of his: 

“Lex concubina invidia est;” 

“The law a jealous mistress is.” 


And from this wise man’s homely 
words, 

A forceful meaning we deduce; 

For in those days of “Good Queen 
Bess” 

The moral scheme was rather loose. 

So with judicial vision keen 

He saw the truth; he knew his “biz;” 

And this is what he passed along: 

“The law a jealous mistress is.” 


And these same words are true to-day 
As when he spoke them years. ago; 
You bargained for a mistress swift, 
But usually she’s rather slow. 

An arduous and humdrum life, 

With here a little dash and fizz, 

But one great truth stands boldly out: 
“The law a jealous mistress is.” 


She’s jealous of the wine you drink; 
She’s jealous of the friends you keep; 
She’s jealous of your waking hours ; 
She’s jealous of the time you sleep; 
She'll be so while this old world lasts; 
She’ll be so when the hell fires sizz; 
In fact, as stated in our text, 

“The law a jealous mistress is.” 


I’ve oft times thought when clients 
rich 

Refused to pay with impulse hearty, 

Like one of our distinguished bar, 

I’d join the Socialistic Party. 

And then we’d share and share alike 

The hoard amassed by conduct thrifty, 

Or, as we say in modern slang, 

I’d make them “come clean—fifty 
fifty ;” 

And as I dreamed my dreams of 
wealth, 

The postman came and went, Gee 
whiz! 

Creditors fain would have a check; 

“The law a jealous mistress is.” 


Again, when fees are far between, 
The thought will constantly recur, 
This mistress isn’t keeping me, 

But I, in fact, am keeping her. 
Perhaps ’tis best that this should be— 
(I muse in thoughts meandering) 

For were my mistress keeping me, 

I might be charged with “pandering.” * 
My client’s troubles sure are great, 
And I must bear both mine and his, 
While conscience still cries out to me: 
“The law a jealous mistress is.” 


This woman question sure is hell, 

We toil and strive with conduct zeal- 
ous, 

And if a mistress we must keep, 

Why must she be insanely jealous? 

Why does she make our hair turn gray, 

Like that of many that we know? 

Why do we find it growing thin, 

With feelings mixed of fright and woe? 

Why does she cause our brains to ache? 

In answer please remember this, 

For he who runs may surely read: 

“The law a jealous mistress is.” 


The moral? Ah, then, give me heed! 
A brighter picture I will draw; 
Forsake your old illicit ways, 

And then be wedded to the law; 

Give her your head and heart and hand, 
Your full and undivided time ; 

(Give her whatever else you will, 

But help me to complete this rhyme.) 
Give her your client’s hopeless case, 
And let her share those woes of his; 
And then no more will you complain: 
“The law a jealous mistress is.” 


* Note—“Pandering:” A crime discovered 
by the Pennsylvania legislature of 1911, mak- 
ing it a felony, inter alia, for a person to 
knowingly accept, receive, levy, or appropriate 
any money or other valuable thing, without 
consideration, from the proceeds of the earn- 
ings of any woman engaged in prostitution. 





“So Long as She Remains 
My Widow” 


BY LESLIE CHILDS 
of the Indianapolis Bar 


T HAS always been 

the policy of the law 

to encourage marriage, 

as that state has been 

declared to be the 

foundation of the fam- 

ily which in turn is the 

nucleus upon which the na- 

tion itself is built. This 

policy finds little opposition 

so long as the female to be sacrificed 

upon the matrimonial altar has not at any 

time been appropriated by any particular 

male. But once let the right of posses- 

sion to said female vest in some male, 

then, for some unexplainable reason, the 

said male almost invariably revolts at the 

thought of the said female ever becoming 
the property of another of his sex. 

Especially strong are his objections 
when he is about to quit this mortal 
sphere, leaving behind worldly goods of 
any considerable value. He does not, as 
a rule, seem to place so much value on 
the goods themselves, but appears to ab- 
hor the very thought of another of his 
sex getting the woman,—though good- 
ness only knows why, as he certainly is 
done with her when he takes his depar- 
ture, and just why he should seek to ex- 
tend his sway beyond the earthly plane is 
somewhat of a mystery. 

The testator usually takes the position 
that he is willing to leave his worldly 
goods to be enjoyed by his widow, but 
only on condition that she remain his 
widow. The thought that she may go 
unto another man rankles deeply at this 
time, and in order to prevent this he has, 
in innumerable cases, pitted his wits 
against the law in an effort to so word his 
testament that it would not contravene 
the law in restraint of marriage. By 
doing this, he at any rate had the conso- 


lation of knowing that if his widow did 
go to the arms of another man she would 
not take any of his property along with 
her. 

The courts have for the most part 
strictly construed such wills against the 
testator, where there appeared any indi- 
cation of an intention to restrain a second 
marriage ; but in so construing they have 
in many cases followed devious lanes of 
reasoning,—reasoning that at times is 
difficult to understand. 

The Indiana statute says: “A devise 
or bequest to a wife, with a condition in 
restraint of marriage, shall stand, but the 
condition shall be void.” Burns’s Anno. 
Stat. (1908) § 3123. In the case of Sum- 
mit v. Yount, 109 Ind. 506, 9 N. E. 582, 
the testator used this expression: “I will 
and bequeath to my wife Sarah Radcliff, 
‘ so long as she remains my wid- 
ow,” etc. The court held the phrase, “so 
long as she remains my widow,” to be 
words of limitation, and not of condition, 
therefore there was no condition in re- 
straint of marriage, and that upon re- 
marrying the widow lost the estate. 

In Coon v. Bean, 69 Ind. 474, the tes- 
tator devised to his wife “during her 
natural life, or so long as she may remain 
my widow.” The court held in this case 
that the widow took the property for life, 
and would continue to hold said property 
even though she did remarry ; ruling that 
if the testator had given her the estate 
simply so long as she remained his wid- 
ow, she would then have come within the 
rule of Harmon v. Brown, 58 Ind. 207, 
taking only a limited estate, and upon re- 
marrying would have lost it ; but that the 
testator by coupling the phrase, “or so 
long as she remains my widow,” on to, 
“during her natural life,” was attempting 
to cut the estate by imposing a condition 
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in restraint of marriage, and that said 
condition was of course void. Thus the 
testator in Coon v. Bean was a trifle ver- 
bose ; and had he simply said, “so long as 
she remains my widow,” he would prob- 
ably have had his wishes carried into 
effect. Or maybe he did not intend to 
impose a condition ; possibly he used the 
last half of the sentence, “or so long as 
she may remain my widow,” as synony- 
mous with, “during her natural life.” In 
that case the court unintentionally gave 
effect to the testator’s real wishes, though 
in doing so it followed a line of reasoning 
that must have been foreign to said de- 
cedent. But if this is true, then in Sum- 
mit v. Yount, assuming that the testator 
in that case also used the phrase, “so long 
as she remains my widow,” as synony- 
mous with, “during her natural life,” the 
court unwittingly defeated his real inten- 
tions when it deprived his widow of the 
estate upon her remarrying. 

It is a bit hard to follow the court in 
its reasoning, and to see how the phrase, 
“so long as she remains my widow,” can 
be construed as one of limitation, and at 
the same time give it the effect of one of 
condition, as was done here. 

In construing a will the purpose should 
be to divine from the words used just 
what the testator really meant, follow his 
mental processes if possible, and try to 
discover what he had in mind and the 
construction he meant to place on the 
words. Now, if the testator really meant 
the words, “so long as she remains my 
widow,” to be words of limitation, he 
must have thought there might come a 
time when she would cease to be his wid- 
ow, and as the only possible way she 
could cease to be his widow, while in the 
flesh, would be by remarrying, he must 
have had this in mind. There can scarce- 
ly be any doubt of this, there being no 
other discernible avenue that his thoughts 
could have run in. Granting this, then, 
he certainly meant, by using these words, 
to intimidate his widow into remaining 
his widow; the words were then used in 
terrorem, and as such would be in re- 
restraint of marriage, and void. There- 
fore to treat the phrase as one of limita- 
tion one must assume that the testator 
used the term as being synonymous with, 
“during her natural life,” for to give it 
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any other interpretation is to credit the 
testator with a condition in restraint of 
marriage in mind when he wrote it. 

If we do not construe it this way, but 
place it squarely on the grounds of limi- 
tation, the boundaries of the said limita- 
tion being reached upon the widow re- 
marrying, it certainly amounts to making 
limitation synonymous with condition, at 
least in effect if not in word. 

Now, if the testator had said, “so long 
as she does not remarry,” that would be 
clearly in restraint, but does not, “so long 
as she remains my widow,” amount to the 
same thing, when the identical act, that 
of remarrying, has the same effect on the 
widow in both cases, namely, forfeiture 
of the estate? 

The one argument in favor of the pres- 
ent construction, that of limitation, is 
that the testator used the phrase as one 
of limitation in that he conceived that 
upon her remarrying she would no longer 
need the protection his property gave 
her ; that when she remarried she would 
thereby acquire a protector in her hus- 
band, and that the latter would provide 
for her wants. In other words, that the 
testator meant to protect his widow so 
long as she needed protection, or until she 
had been provided with a living from an- 
other source. But will this argument 
bear analysis? 

If we grant this as being in the testa- 
tor’s mind when he used the phrase, “so 
long as she remains my widow,” it be- 
comes passing strange that he should 
single out this one relationship as consti- 
tuting the limitation, and make her en- 
joyment of the estate contingent on her 
continuing in the status of his widow. 
Why did he not say, “until she comes into 
other property,” or, “so long as she needs 
the property,” or, “until she acquires 
other property of equal property?” as it 
is, he has singled out one act, that of 
marriage, the performance of which will 
result in her losing the estate. 

The so-called limitation is bounded by 
the act of marriage. The second husband 
may not be able to provide for her, may 
prove to be worthless, but that does not 
appear to have entered into the mind of 
this alleged provident testator. If he had 
been actuated by the high motives as- 
cribed to him by champions of this line 
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of argument, does it not seem reasonable 
to suppose that he would have made a 
provision that his widow should enjoy 
the estate until the second husband 
proved himself a good provider? 

Then, leaving altogether what the tes- 
tator might have thought or had in mind, 
does not a limitation of this kind in 
effect amount to a condition in restraint 
of marriage? She loses the estate upon 
remarrying. Is not this fact one to cause 
her to hesitate before taking the step? 
Does it not act as a restraint? And the 
state favors marriage. Then why should 
this dead husband be permitted to leave 
a spectre behind that tends to prevent his 
widow from assuming duties that she 
owes society, through fear of material 
want ? 

The fact is she will lose the estate by 
the act of remarriage. Who will then say 
that a limitation of this kind, if we must 
call it by that name, does not in reality 
become a condition in restraint of mar- 
riage? 

However, the holdings on this point 
are certainly consistent, and the court in 
adhering to its respective interpretations 
has followed precedent in deciding the 
way it did. But in so deciding, by follow- 
ing the line of reasoning it has, it may be 
questioned whether it could not have fol- 
lowed another line of reasoning with bet- 
ter results to society in general, and to 
the widows left behind in particular. 

Had the court reasoned from a purely 
literal standpoint, following closely the 
accepted meaning of the words, we may 
well ask ourselves if it could not have 
pronounced the phrase, “so long as she 
remains my widow,” one of limitation in 
that it was used as synonymous with the 
phrase, “during her natural life.” 

Webster says a widow “is a woman 
who has lost her husband and has not re- 
married.” Very good, then, if the wid- 
ow should remarry she would cease to be 
a widow, but she would certainly not 
cease to be the widow of her first hus- 
band. In fact she will always be that, the 
same being a status she has entered and 
over which she has no control. Then as 
long as she lives she will be the widow 
of her first husband, but not necessarily 
a widow, as she will cease to be a widow 
upon remarrying. It is well recognized 


that a woman can be the wife of one 
man, and at the same time the widow of 
another. 

Now, for an analogous situation. Sup- 
pose John Jones to be the only legatee of 
William Jones upon the death of the lat- 
ter. And being the legatee of William 
Jones he is also a legatee. But he goes 
to the bank, where the property of Wil- 
liam Jones is deposited, and draws it out, 
releasing the administrator. The estate 
of William Jones now being closed, John 
Jones having received all the property, 
the said John Jones automatically ceases 
to be a legatee, he is no longer that; that, 
status was terminated when he received 
the property. But is he not still the leg- 
atee of William Jones, and will he not 
remain so as long as he lives? For in 
fact he has entered a status that was 
made unchangeable by the death of the 
testator, and he could always be properly 
referred to as the legatee of William 
Jones. 

And, further, John Jones might be- 
come the legatee of a dozen other men in 
rapid succession, and that fact would not 
disturb his status as the legatee of Wil- 
liam Jones, his first benefactor; though 
at each successive settlement of the re- 
spective estates he would each time cease 
to be a legatee, while retaining the title 
of the legatee in his relation to each 
donor. 

The confusing part of this subject 
seems to lie in the fact that one does not 
usually take into consideration the dual 
nature of the position. For example, 
the relation of the legatee is a personal 
one existing between John Jones and 
William Jones, while at the same time 
time John Jones is a legatee in his rela- 
tion to the world at large. 

Does not this same rule hold good in 
the analogous case of the widow? The 
relation of the widow is a personal one 
existing between herself and her late 
husband, a relation that she does not 
hold to anyone else in the world, but at 
the same time she is a widow in her re- 
lation to the world in general. At this 
period she is both the widow and a wid- 
ow, one as to her late husband, the other 
as to the world. 

Now, upon her remarriage, her rela- 
tion to her deecased husband has not 
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changed; only her relation to the world 
in general has changed. She has ceased 
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would still be the widow of her first hus- 
band, though only in the time interven- 


to be a widow, and becomes a wife 
again, but remains the widow of her late 
husband. This status was fixed by his 
death, and no act of hers can ever alter 
or change it. 

Were she to marry fifty men in rapid 
succession, during all this time she 


ing between each matrimonial venture 
would she be a widow. 
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Disappointed 


From o’er the sea in Fancy’s realm 
A lawyer’s treasure ship appeared, 
Good Fortune managing the helm 
And singing gaily as she neared: 


“I bring you restful hours of ease 
Immune from lack of needful gold, 
When you shall have no wish for fees, 

But live amid the rich enrolled. 


“And you shall have a mansion fair, 

And groves within whose sylvan nooks 
To meditate you may repair 

For sweet communion with your books. 


“Unvexed by care, from want secure, 
With Learning’s helpful torch aglow, 
Your happiness shall long endure 
And pleasure’s stream untroubled flow.” 


The lawyer marveled at the song, 
And as the good ship touched the strand 
He left the great world’s busy throng 
To grasp the minstrel by the hand. 


The ship departed as he woke, 
And sailed away—no more to be, 
The dreamer’s heart was nearly broke, 
He’d lost his best contingent fee. 


Whitt 





Curious Customs Concerning 
Marriages 


BY ELMER W. SAWYER 
of the Maine Bar 


ITHOUT going into 
the history of the mar- 
riage ceremony and the 
marriage relation, an 
attempt will be here 
made to select and de- 
scribe a few of the most 
interesting of the many 
customs relative to the 


marriage relation and the 

ceremony by which it has been solem- 

nized in ages past in our own and other 
countries. 

Under the Roman law, the subsequent 

marriage of parents legitimated children 

born to them prior to said marriage (No- 


vella xii. 4; Ixxxix. 8), and upon this 
was founded the law to the same effect 
which later existed in England, Germany, 
Scotland, France, and Normandy prior 
to the Norman Conquest. Out of this 
law grew a custom which became preva- 
lent in the above-named countries. At 
the marriage of a couple to whom chil- 
dren had been previously born, the illegit- 
imate offspring were placed under a 
cloak or mantle which was also spread 
over the parents. The children legiti- 
mated by this ceremony were afterward 
called “mantle children,” to distinguish 
them from the children born in lawful 
wedlock. Pollock & M. History of Eng- 
lish Law. 

In comparison with our modern stand- 
ards, morality played an unimportant 
part in the lives of the ancient Greeks. 
It was a common custom, even in the 
days of Pericles, for men to loan their 
wives to their friends. The Romans, 
however, had more of religious tenden- 
cies, but it is said that the Younger Cato 
loaned his wife, Marcia, to Hortensius, 
and took her back after the death of the 
orator. Ringrose, Marr. & Div. Laws. 
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In tropical countries, where females 
mature at an earlier period in life, we 
find marriages in which the bride is 
scarcely more than a child. A case is 
recorded in which a Brazilian traveler 
en route to England demanded a half- 
fare ticket for his wife, who was under 
twelve years of age. Wood’s Wedding 
Day in All Ages. 

However, marriages among children 
have not always been confined to tropical 
countries. Many such marriages have 
been solemnized in England. Thomas, 
Lord Berkeley, married Margaret, 
daughter of Gerald Warren, when the 
bride was eight years old. Maurice, 
fourth Lord Berkeley, was married at 
the age of eight to Elizabeth, the daugh- 
ter of Lord Spencer, the bride also being 
in her eighth year. Ibid. 

The law of England at one time sanc- 
tioned exactions known as “Maiden 
rent,” a sum in the nature of a fine, paid 
to the lord of the manor in consideration 
of the relinquishment of his accustomed 
right to spend the first night with his 
tenant’s bride. Reeve’s History of Eng- 
lish Law. 

The subject of marriage dowry is 
treated in the oldest known laws, the 
Code of Hammurabi, compiled 2250 
years B. C. Shechem, negotiating with 
Jacob and his sons for the marriage of 
Dinah, said: “Ask me never so much 
dowry and gift, and I will give according 
as ye shall say unto me; but give me the 
damsel to wife.” Genesis, xxxiv. 12. 

It is probable that the custom of giving 
a dowry or marriage portion, which has 
obtained from a very ancient period, is 
the result of the old custom of the hus- 
band’s paying for the wife, and is simply 
a modification of the marriage by sale. 
Wood’s Wedding Day in All Ages. 
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Under the Anglo-Saxon law, dower 
could be given or assigned only at the 
church door previous to the marriage 
ceremony. KRingrose, Marr. & Div. 
Laws. 

It is pointed out by some writers that 
the use of the wedding ring grew out 
of the custom of giving dowry to the 
bride, the ring being a symbol of the good 
will of the husband, and given in lieu of 
dowry money. Wood’s Wedding Day in 
All Ages. 

Rice has always been an important 
portion of the Persian marriage cere- 
mony. Rice was considered an emblem 
of fruitfulness. The bride and groom, 
after their betrothal, met at midnight on 
a bed in the presence of two sponsors. 
The sponsor for the man, touching the 
woman’s forehead, asked her if she 
would have the man; and after the same 
ceremony was gone through by the spon- 
sor for the woman, and after the hands 
of the contracting parties had been 
joined, rice was scattered over them, and 
prayers were offered for their fruitful- 
ness. Wood’s Wedding Day in All Ages. 
From this custom has developed the mod- 
ern custom of throwing rice at newly 
married couples. 

The custom prevalent in the United 
States, England, and Scotland, of throw- 
ing shoes after a bridal couple as a token 
of good luck, is traceable to the old Jew- 
ish law, which made the shoe a symbol 
of exchange and a sign of renunciation of 
dominion or authority. The brother 
of a childless man, under the Mosaic 
law, was bound to marry his widow, and 
she could not marry another until the 
brother renounced this right. The wom- 
an, if refused, was obliged to “loose his 
shoe from off his foot,” and “spit before 
his face,” to show her complete indepen- 
dence. In accordance with this custom, 
the kinsman of Ruth plucked off his shoe 
and gave it to Boaz, as a token of his re- 
nunciation of Ruth and of the right of 
Boaz to marry her, for “it was the cus- 
tom in Israel concerning changing, that 
a man plucked off his shoe and delivered 
it to his neighbor.” Ruth, iv. 7, 8. From 
this ancient custom is our modern custom 
derived. 

Stocking throwing at weddings has ex- 
isted in England from a very early pe- 
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riod, and is no doubt a custom of purely 
British origin. Wood’s Wedding Day in 
All Ages. 

The so-called “smock” or “shift” mar- 
riage was no doubt due to the common- 
law liability of the common property of 
the wife and husband for the antenup- 
tial debts of the wife. As a public dec- 
laration and warning to her creditors 
that she took no property to her husband 
which would render him responsible for 
her debts, the bride often came to the 
wedding attired only in a white “smock” 
or “shift,” whence the name “smock 
marriage” or “shift marriage.” This 
custom existed from an early period in 
England, and has been practised in our 
own country. 

Alice Morse Earle in “Customs in Old 
New England” mentions a “smock mar- 
riage” at Westerly, Rhode Island. John 
Getchell married Sarah Cloutman in 
Lincoln county, Maine, in 1767, while 
the bride was attired only in a “smock” 
or “shift.” Many such marriages were 
solemnized at York, Maine, and are re- 
corded in the History of Wells and Ken- 
nebunkport. 

The wedding of Widow Mary Bradley 
occurred while she was clad in a shift 
only, although the marriage was in Feb- 
ruary, 1774. The bride had some dis- 
tance to travel, and when she was met by 
the groom and the minister she was 
shivering from the cold. The minister 
kindly wrapped his coat about her and 
protected her from the intense cold until 
the ceremony had been performed. His- 
tory of Wells and Kennebunkport; 
Wood’s Legal Antiquities. 

The Widow Lovejoy married Asa 
Averill in Vermont without being clothed 
even in a shift. She appeared at the cere- 
mony in a nude condition, hidden behind 
a curtain. Hall’s History of Eastern 
Vermont. 

In 1789, at Newfane, Vermont, Han- 
nah Ward married Major Moses Joy 
while she stood perfectly nude in a closet 
reaching her hand out of a hole in the 
door to the Major. After the ceremony 
she dressed in the closet, donning wed- 
ding garments which the Major had pro- 
vided. Along New England Roads— 
Prime. 

Gustavus Vassa records a curious va- 
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riation of this custom. In New York, in 
1784, a felon who was about to be ex- 
ecuted was allowed to marry a woman 
who came forward clad only in a “shift.” 
In this marriage the “smock marriage” 
custom was combined with a custom 
which we will mention in closing this 
article. It was probably never the law 
of any country, but was practised in Eng- 
land, France, and other European coun- 
tries. If any woman would claim a 
criminal about to be executed, she could 
have him for her husband, and his life 
would be spared. The theory was that 
only a woman of loose character would 
come forward, and that the marriage re- 
lation between two bad people would 
make them both better. There are many 
references to this custom in the literature 
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of England and France. Chambers’ 
a vol. 48, pt. 2, July-Dec. 1871, p. 

It is said that a woman petitioned King 
George I. in 1725 for the pardon of a 
convicted felon in order that their mar- 
riage might take place under the Tyburn 
tree. 

Montaigne tells of a’ Picardian, who, 
seeing a lame woman advancing to save 
him from death by claiming him for her 
husband, cried out; “She limps, she 
limps, despatch me quickly!” Chambers’ 
Journal. 


Griefs of a Briefer 


(Being a Complaint Wherein Loss of Memory is in Aggravation.) 


When client states to me the cause 
Whereon depends his tale of woe, 

My mind harks back without a pause 
To a case I read two years ago. 


I bid him still the rising sigh; 

No adverse judgment shall he know. 
His case is ruled precisely by 

That case I read two years ago. 


Citation names have slipped my mind 
And court above and court below. 

Ah, wretched me! I cannot find 
That case I read two years ago. 


Decennial, Cyc., and L. N. S.— 
I turn their pages to and fro, 
But find not “Its Elusiveness,” 
That case I read two years ago. 


And all my work in vain is done; 

And Index, Digests, do but show— 
It seems I am the only one 

Who read that case two years ago. 


There is no other case in point ; 
“Queres” beset and “Doubtings” grow. 
Is jurisprudence out of joint 
Since just about two years ago? 


My client comes to learn his fate. 
Must I tell him, in accents slow, 
“Dear Sir, you came along too late— 
You should have come two years ago?” 


THEMIS, give ear to lover’s plaint! 
Give me some Law with facts, and Oh, 
Law that is up-to-date, and ain’t 
Law that I read two years ago. 





Old Scottish Judges 


BY BAMFORD A. ROBB 


of the Seattle Bar 


[Ed. Note—The contributor of this article, a leading lawyer and prominent club man of Seattle, was killed a few 
weeks ago, by accidentally falling from the open window of his office. 

Mr. Robb was born at Jacksonville, Oregon, forty-three years ago. _ He practised his profession in Idaho, and later 
lived at Tacoma, removing to Seattle in 1902. He was a specialist in land laws.] 


ROM about 1750 to 

1820 justice was ad- 

ministered in Scotland 

by some of the most 

peculiar judges who 

ever graced or dis- 

graced the bench. Some of 

them were apparently se- 

lected for their ability to 

consume enormous quanti- 

ties of liquor, others had little to com- 

mend them but their eccentricities or bru- 
tality. 

W. Forbes Gray has recently written 
an interesting series of sketches of many 
of these judges, which will be greatly en- 
joyed both by the legal profession and 
the general public. (Some Old Scots 
Judges—Constable. ) 

The criminal law in those days was 
severe, and in many instances the trial 
judges were needlessly vindictive, ap- 
parently taking delight in some sorry jest 
at the expense of a poor wretch on trial 
for his life. Lord Kames tried an old 
friend named Matthew Hay (with whom 
he had often played chess) for a capital 
offense, and, on the return of a verdict 
of guilty, he sardonically remarked, 
“That’s checkmate to you, Matthew.” 

Robert Louis Stevenson was so deeply 
impressed with Lord Braxfield that the 
last years of his life were devoted to a 
portrayal of that judge in “Weir of 
Hermiston,” but Stevenson dealt gently 
with him. He had an enormous appetite 
for beef, brandy, and claret, and did not 
believe a law point could be properly 
studied until after drinking a quart of his 
favorite liquor. He prided himself on 
being a sincere Christian, and yet in a 
trial for sedition where it was argued 
that the Saviour had been a reformer, 


he replied, “Muckle he made o’ that. He 
was hangit.” An eloquent culprit was 
interrupted during the course of the trial, 
by this remark from the bench, “Ye’re 
a very clever chiel, man, but ye wad be 
nane the waur o’ a hangin.” 

Lord Eskgrove is described by one of 
his successors on the bench as “an avari- 
cious, indecent old wretch whose habits 
and appearance supplied all Edinburgh 
with ludicrous and contemptuous anec- 
dotes. His face varied according to cir- 
cumstances, from a scurfy red to a 
scurfy blue; the nose was prodigious, the 
underlip enormous, and supported on a 
huge, clumsy chin which moved like an 
exaggerated toy.” He would charge a 
jury for hours, compelling them to stand 
during the entire time. On one occa- 
sion he used this amusing expression, 
“And so, gentlemen, having shown you 
that the defendant’s argument is utterly 
impossibill, I shall now proceed for to 
show you that it is extremely improba- 
bill.” 

On a trial of three men for breaking 
into a house, assaulting and robbing the 
inmates, he summed up the evidence and 
closed, “All this you did, and, God pre- 
serve us, joost when they were sitten 
doon to their denner.” 

A lady of great beauty was called as 
a witness in a trial for murder before 
Lord Eskgrove, and wore a veil when 
she took the witness stand, which seemed 
to irritate the judge. Before adminis- 
tering the oath he said to her, “Young 
woman! You will now consider yourself 
as in the presence of Almighty God and 
of this High Court. Lift up your veil, 
throw off all modesty and look me in the 
face.” 

He condemned a tailor to death for 
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murdering a soldier by stabbing him, 
under circumstances which in the mind 
of the judge thus aggravated the offense: 

“And not only did you murder him, 
whereby he was berea-ved of his life, 
but you did thrust, or push, or pierce, or 
project, or pro-pell, the le-thall weapon 
through the belly-band of his regimen- 
tal breeches, which were his Majes-ty’s.” 

Lord Hermand was the most consist- 
ent toper of his time, and he sincerely 
believed that drinking was a virtue pro- 
ducing all the best sentiments and emo- 
tions in mankind. Two young men, after 
drinking together for hours, quarreled, 
and one stabbed the other to death. The 
survivor was convicted of homicide, but 
was given a lenient sentence over Lord 
Hermand’s protest, who thus vindicated 
the cause of drink: 

“We are told,” he said, “that there 
was no malice, and that the prisoner 
must have been in liquor. In liquor! 
Why, he was drunk! And yet he mur- 
dered the very man who had been drink- 
ing with him! They had been carousing 
the whole night, and yet he stabbed him 
after drinking a whole bottle of rum 
with him! Good God, my Laards, if he 
will do this when he’s drunk what will he 
not do when he’s sober?” 

Mr. Gray gives an amusing account of 
his method of conducting his court. 

“He was presiding once at a trial, in 
which life and death were at stake, 
when the solemnity of the proceedings 
was suddenly disturbed by a musical box 
giving forth the air of ‘Jack’s Alive.’ 
His lordship was furious. ‘Macer,’ he 
shouted, ‘what in the name of is 
that?’ The officer, however, could not 
solve the mystery any more than his 


lordship, and was frantically looking 
about for the offender, when a person 
sitting in the court answered, ‘It’s “Jack’s 
Alive,” my Lord.’ ‘Dead or alive, put 
him out this moment,’ roared the en- 
raged judge. “We canna grup him, my 
Lord,’ was the reply. ‘If he has the art 
of h—, let every man assist to arraign 
him before me, that I may commit him 
for this outrage and contempt,’ rejoined 
Hermand. By this time the tune had 
ceased, and the macer blandly informed 
his Lordship that the offender had es- 
caped. Hermand was, of course, in- 
dignant, but not being able to improve 
matters, the trial was resumed. In a 
little while, however, the strains of ‘Jack’s 
Alive’ were again heard. ‘Is he there 
again?’ thundered his Lordship, whose 
anger was now fanned to a white heat. 
‘By all that’s sacred, he shall not escape 
me this time. Fence, bolt, bar the doors 
of the court; and, at your peril, let a 
man living or dead escape.’ The court 
was now in an uproar, and there was a 
general search for the author of the un- 
seemly disturbance, but, as before, all in 
vain. Whereupon his Lordship declared, 
in more subdued tones, that he was now 
inclined to think that the sound was too 
ethereal for this world—‘a deceptio 
auris, absolute delusion, necromancy, 
phantasmagoria.’ ” 

Mr. Gray has described with much 
charm numerous other Scottish judges 
who were famous for more pleasing qual- 
ities, and his book should have a perma- 
nent place in the lighter literature of the 
law. 


/ 





The Fight for More Anti-Liquor 
Legislation 


BY LEE J. VANCE 
of the New York Bar 
[Ed. Note.—This is the fourth and final instalment of Mr. Vance’s study of our liquor legislation. ] 


T IS the nature of the 

people, says Montes- 

quieu, to be moved by 

passion. To arouse 

and inflame the people 

Db has ever been one great 

S / object of all temperance 

‘47 agitators. Their ability and 

their success have been 

measured by the number 

of people whose passions are moved. If 

the drink reformers had to depend en- 

tirely on fair play, truth, and justice— 

in other words, if they had to rely rigid- 

ly on the rule of reason—there would 

not be one half of the anti-liquor legisla- 

tion there is to-day on our statute books 
and in our court reports. 

The decision by the United States Su- 
preme Court of the License Cases in 1847 
was anxiously awaited and was received, 
as a prominent temperance worker and 
writer tells us, with great rejoicing. In 
many cities it was celebrated by large 
public meetings. ® The dicta in these 
cases were just what the orators on the 
platform and preachers in the pulpit 
wanted for stirring up the people to a 
still higher pitch of enthusiasm and ex- 
citement. 

“Here is what the Supreme Court of 
the United States says about the rum 
business!” exclaimed one _ speaker. 
“Listen now to what Judge Taney says,” 
shouted another platform orator, who 


1The Spirit of Laws, bk. II. chap. 2. 

2 Dorchester, Liquor Problem in All Ages, 
p- 293. 

3A flagrant instance (which appeared while 
this article was being written) may be found 
in the North Carolina case of State v. 
Cardwell, 166 N. C. 309, 81 S. E. 628. In the 
opinion of the court by Allen, J., it is dis- 
tinctly stated that “the Webb-Kenyon law is 
not remotely involved in this case, and we 


proceeded to quote the words and sen- 
tences which suit his purpose. 

This deceptive use of the personal 
opinions of a judge, which may be false 
or misleading, imposes upon most people, 
for they assume that everything in 
a decision of the Federal or State 
Supreme Court is law. They do not or 
cannot understand that no obiter dictum 
put forth on a collateral issue has any 
binding force. Of course, only the 
ratio decidendi can be quoted as authori- 
ty. The deliberate manufacture of anti- 
liquor dicta for moral and political effect 
has become in many cases an abuse of the 
judicial position.® 


Prohibition Craze of 1850-55. 


The anti-drink propaganda by 1850 
had been gathering force for more than 
twenty years. All this time the reform- 
ers were boldly pressing for more and 
more drastic anti-liquor legislation. In 
order to avoid their duty and shift the 
responsibility, the legislators in a num- 
ber of states had devised and adopted the 
plan of having the electors of a town or 
locality vote whether there should be li- 
cense or no-license for the sale of liquors 
in their community. Thus started what 
are known as “local-option laws.” 

In 1846 the Maine legislation yielded 
to the demands of the agitators led by 
Neal Dow, who in that year traveled 
over 4,000 miles in the state and had se- 


therefore — from discussing it.” How- 
ever, Clark, Ch. J., in a concurring opinion 
enters into a “tastiien of the Webb-Kenyon 
law, and adopts the arguments and almost the 
very language of the agitators for that law. 
More than that, he inserts a map of so-called 
“wet” and ‘ ‘dry” states which is used to ad- 
vertise a certain kind of anti-liquor propa- 
ganda. I refuse to make any further com- 
ment. 
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cured 40,000 names to a petition, and 
passed a near-prohibition law. In 1849 
the legislature passed a bill to strengthen 
this law, but it was vetoed by Governor 
Dana; in 1850 a similar bill was lost by 
a tie vote in the Senate. Finally, in 
1851, a bill was introduced two days be- 
fore the close of the session and on the 
last day, the Maine legislature hurriedly 
passed the first state-wide prohibition 
liquor law. 

The reasons for rushing through this 
bill for moral reform were purely politi- 
cal. Temperance legislation was no 
longer a moral question. It was now a 
partisan and political issue. From this 
time on prohibition has been a football 
not only in the politics of Maine, but of 
all the other states.® 

The passage of the Maine liquor law, 
as it was commonly called, started the 
race for similar legislation in other states. 
Or, as McMaster says, “A craze for 
temperance swept the country from 
Maine to Minnesota.”® It was more 
than a craze. It was an outbreak of 
lawlessness. It is responsible for some 
of our lawless jurisprudence. For in 
order to sustain prohibitory legislation, 
our courts have had to overturn com- 
mon-law doctrines, juristic premises, 
and fundamental principles of personal 
and property rights,—all of which form 
the best part of our legal tradition and in- 
heritance. 

The Maine law provided, among 
other things, (1) for the establishment of 
an agency, the officer in charge to be 
appointed by the governor, for the sale 


# Acts and Resolves of Maine, August 1846, 
chap. 205. 


5See Cyc. of Temperance, art. Republican 
Party, in which the writer exposes the political 
ame as follows: “The appearance of the 
epublican party in Maine revolutionized 
the politics of that state. It had formerly been 
reliably Democratic. The advocacy of rum 
by a large section of the Democratic party 
was responsible for its loss of power there. 
The championship of the two causes of anti- 
slavery and prohibition established the su- 
premacy of the Republican party in Maine.” 
Neal Dow in his “Reminiscences” (pp. 335- 
338) explains how he worked leaders in both 
political parties to support his prohibitory bill. 
6 McMaster, Hist. of the People of the U. 
S. vol. VIII. p. 127. 


7 Winning the Fight against Drink, by E. 
L. Eaton, DD. p. 317, who says: “There 
were sermons, prayers, songs, pledge-signing, 
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of liquors for medicinal, mechanical, and 
other manufacturing purposes. This 
agency furnished the town officers or 
corporation with liquor for such uses; 
but the sale of intoxicating liquor was 
prohibited to all other persons, under 
fine and imprisonment ; (2) if three vot- 
ers complained under oath that they be- 
lieved liquors were kept and intended for 
sale by any person not authorized, the 
justice of peace, or judge of a municipal 
or police court, must issue a search war- 
rant, and the constable or sheriff must 
search the store, shop, warehouse, or 
building, and, if liquor were found, seize 
and destroy it, but no dwelling could be 
searched unless liquor had been sold 
therein. This started the search and 
seizure provisions of prohibitory laws, 
which, in many cases, have been outra- 
geous and oppressive in a free country. 

The story of this first “craze” for 
temperance legislation, which is full of 
dramatic interest, need not be repeated 
here. Suffice it to say, the legislators in 
different states were begged, badgered, 
and even bullied by the temperance re- 
formers, men and women, who were in 
deadly earnest.? Spectacular methods, 
which were then new but now common- 
place, were employed with more or less 
result.® 

The fight for more anti-liquor legisla- 
tion in New York state was carried on 
continuously from 1846 to 1856. In May 
of the former year a special election on 
license or no-license was held in every 
town and city under a local-option law. 
A bill framed on the Maine model failed 


speechmaking, exhortations, and personal ap- 
peals. Legislatures were packed with prohi- 
bition members. Prohibition votes were cast 
by an aroused church, and prohibition laws 
were enacted by men who both prayed and 
voted for prohibition.” 

8 Dorchester, the Liquor Problem, p. 298, 
tells of a big mass meeting at the Tremont 
Temple, in Boston, Massachusetts, on Jan- 
uary 5, 1852. The Rev. Lyman Beecher, who 
was made chairman, was drawn in a double 
sleigh to the State House, followed by a pro- 
cession, under escort of police and a band of 
music. The legislative committee was ad- 
dressed by Neal Dow, John Pierpont, and 
others. The Massachusetts legislature passed 
a prohibition law at that session. 

For an account of a similar demonstration, 
to impress the New York legislators, a few 
weeks later on January 28, 1852, at Albany, 
New York, see the Rev. John Marsh’s “Tem- 
perance Recollections,” p. 256. 
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to pass in 1852. The New York legis- 
lature passed a prohibitory measure in 
1853, but it was vetoed by Governor 
Seymour. At the election in 1854, with 
four candidates in the field, Myron H. 
Clark, who ran as a Whig, Free Demo- 
crat, Republican, and Prohibitionist, 
won by the narrow majority of 309.° 
The legislature of 1855 promptly pro- 
ceeded to pass a prohibitory bill, and 
Governor Clark signed it. The act was 
declared unconstitutional the next year 
(1856) by the New York Court of Ap- 
peals.?° 

During this craze from 1851 to 1856 
state after state went into the prohibition 
rank. Here is the record of 17 states. 
Prohibitory acts were passed in Maine 
and Ohio in 1851; in Massachusetts, 
Minnesota, Rhode Island, and Vermont 
in 1852; in Indiana, Michigan, and Wis- 
consin in 1853; in Connecticut in 1854; 
in Delaware, Illinois, Iowa, Nebraska, 
New Hampshire, New York, and Wash- 
ington in 1855.4 

During the same period new anti- 
liquor or near-prohibitory legislation was 
passed in the following 8 states: in Mis- 


souri in 1851; in Georgia in 1853; in Ar- 


kansas, Maryland, Mississippi, and 
Texas in 1854; in California in 1855; 
in North Carolina in 1856.” 

Here, briefly, is what happened to pro- 
hibition in the 17 states above named: 


Maine, prohibition law repealed in 1856; 
re-enacted in 1858. 
-— annulled by the license tax laws of 
Massachusetts, repealed in 1868; prohibi- 
tion re-enacted in 1869; repealed in 1875. 
Minnesota, superseded by license law in 


Rhode Island, license law substituted in 
1863; repealed in 1874; license clauses re- 


®The vote was Clark, 156,804; Seymour, 
156,495; Ulman (Know Nothing) 122,282; 
Bronson (Hardshell Democrat) 35,850. The 
last three candidates were all opposed to pro- 
hibition. 

10 Wynehamer v. People, 13 N. Y. 378. 

11 Acts and Resolves of Maine, 1851—Ohio, 
§ 18 of the schedule—Mass. Acts and Re- 
solves, 1852, chap. 322—Minn. Gen. Laws, 
1852, chap. 8—R. I. Acts and Resolves, 1852, 
p. 3—Vt. Public Act 1852, No. 24—Ind. Laws 
1853, chap. 66—Mich. Laws, 1853, No. 66— 
Wis. Gen. Act 1853, chap. 101—Conn. Laws, 
1854, chap. 57—Del. Laws, 1855, chap. 255— 
Ill. Laws, Act of Feb. 12, 1855—Iowa Laws, 
1855, chap. 45—Neb. Laws of 1855, p. 158— 
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adopted in 1875 and 1881; prohibitory amend- 
ment re-enacted in 1886; repealed in 1889. 

Vermont, amended in 1886 and 1888, re- 
pealed in 1903. 

Indiana, declared unconstitutional; repealed 
in 1858. 

Michigan, court divided on submission 
clause; prohibitory law repealed in 1875. 

Wisconsin, prohibitory measure submitted 
to people in 1853; passed by legislature in 
1855, vetoed by the governor. 

Connecticut, repealed in 1872. 

Delaware, repealed in 1857. 

Illinois, repealed in 1853. 

Iowa, submission clause unconstitutional; 
repealed by laws of 1856 and 1857; readopted 
1882-84, annulled by mulct law in 1893. 

Nebraska, repealed by act of 1858. 

New Hampshire, superseded by license laws 
of 1878, 1881, and 1887; repealed in 1903. 

New, York, prohibition act declared uncon- 
stitutional in 1856 

Washington, repealed by acts of 1857, 1859, 
and 1871.2 


Thus, of the 17 original prohibition 
states only one (Maine) now has the 
law. But prohibition in Maine had a 
narrow escape in the year 1911, when the 
question was resubmitted to the electo- 
rate. With the support of the dominant 
political party ; with all the strenuous ef- 
forts of enthusiastic temperance folk, to- 
gether with an army of spell-binders and 
paid workers; with the open and secret 
support of those liquor dealers and 
others, who prefer an irregular business 
under nominal prohibition to a regulated 
trade under license—with all these fact- 
ors on its side, prohibition was again 
fastened upon the people of Maine by 
only 758 votes out of a total vote of 
120,948. Surely such a vote must be con- 
sidered as a virtual repudiation of pro- 
hibition, which had been part of the or- 
ganic law of Maine continuously from 
1858 to 1911, or a period of 53 years. 


N. H. Acts of 1855, chap. 1658—N. Y. Laws, 
1855, chap. 251—Wash. Laws, 1855, p. 30. 

12 Mo. Laws, 1851, p. 216—Ga. Laws, 1853, 
Nos. 73, 75, and 167—Ark. Acts 1854, p. 148 
—Md. Laws, 1854, chap. 283—Miss. Laws of 
1854, chap. 42—Tex. Laws, 1854, chap. 88— 
Cal. Laws of 1855, chap. 187, authorized the 
submission of a law, “the provisions of which 
shall prohibit the manufacture and sale of all 
spirituous and intoxicating liquors, except for 
mechanical, chemical, medicinal, and sacra- 
mental purposes,” but nothing further was 
done—N. C. Laws, 1856, chap. 34. 

183A mere list of the changes, amendments, 
and repeals of the liquor laws of the various 
states from 1850 down to 1916 would fill sev- 
eral pages of this magazine. 
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Only two of the states, Rhode Island 
and Massachusetts, adopted prohibition 
a second time after once trying it, and 
then they returned to license. It is sig- 
nificant that the succeeding crazes which 
have swept over the country take in states 
that had never tried state-wide prohibi- 
tion. 


Prohibition and Lawlessness. 


The fight for prohibitory legislation 
brings out all the well-known elements of 
lawlessness. It could not be otherwise. 
Lawlessness is none the less dangerous 
because it is incited by honest and well- 
meaning persons, and because it is pro- 
moted under the plea of public good. 
Greek tyrants, medieval princes, modern 
kings, religious inquisitors and persecu- 
tors, Jacobins in the French assembly, 
tyrannical majorities, and prohibitionists, 
all alike make this same plea of public 
welfare to excuse their lawless acts 
against the personal and property rights 
of the citizen. 

What is public welfare? The prohi- 
bitionist assumes to know what public 
welfare is, and how it is obtained; but 
the courts have not attempted to define 
with precision the words “public wel- 
fare.” They could not do so if they 
would ; for any legal definition of public 
welfare made one year would not hold 
good another year. 

Some prohibition advocates, who know 
law, often quote from the preamble of 
the Federal Constitution the phrase, 
“promote the general welfare,” in sup- 
port of an alleged power to violate per- 
sonal liberty and to confiscate property 
for public use and good without due 
compensation, or without due process of 
law.** They ignore, intentionally or 
otherwise, the other declarations in the 


14See article by J. Hipp in 20 Case & Com. 
p. 452, and letter by J. P. Lee in 21 Case & 
Com. p. 578. 

15197 U. S. 22, 49 L. ed. 648, 25 Sup. Ct. 
Rep. 358, 3 Ann. Cas. 765. 

16 See Cyc. Temp. & Proh. art. “Personal 
Liberty,” in which personal liberty maintained 
by the opponents of prohibition is said to be 
“the liberty of the barbarian, the thug, the rob- 
ber.” In Eaton’s “Winning the Fight against 
Drink” (a book indorsed as authority by the 
general secretary of the temperance society) 
the author bluntly says: “Personal liberty is 


same preamble; namely, “establish jus- 
tice” and “insure domestic tranquillity.” 

However, the general welfare clause in 
the preamble is only part of a mere reci- 
tal of the general purposes of the Con- 
stitution. As such, it is not a grant 
of powers to the Federal government. 
In Jacobson v. Massachusetts # the Unit- 
ed States Supreme Court holds that, 


“Although the preamble indicates the gen- 
eral purposes for which the people ordained 
and established the Constitution, it has never 
been regarded as the source of any substan- 
tive power conferred on the government of 
the United States, or on any of its depart- 
ments. Such powers embrace only those ex- 
pressly granted in the body of the Constitu- 
tion, and such as may be implied from those 
so granted.” 


Now, the prohibitionist’s part in law- 
lessness is twofold: First, in his disre- 
gard for the basic rules of conduct and 
for the rights of his fellow citizens ; sec- 
ondly, as a promoter of lawlessness. He 
has a profound misconception of his legal 
rights and duties. To him the promotion 
of prohibition, not justice, is the object 
of law. Our hard-won personal rights, 
which are the dearest possession of every 
American citizen, become irritating and 
offensive to the thorough-going prohibi- 
tionist who is satisfied that “personal lib- 
erty” is a delusion and a snare.4® The 
man who feels no sense of duty towards 
other citizens, but only an obligation to 
further his own ends, will not hesitate to 
attack and destroy their personal and 
property rights,—that is, if law did not 
stop him.!6 

Like so many other radical reformers, 
the prohibitionist has a deep and instinc- 
tive dislike for law when it stands in the 
way of putting his theories and his reme- 
dies into practice.” That explains why 


one of those catchy but meaningless phrases 
. . .. There is no such thing in the world.” 
(p. 249.) 

16a Law, as Professor Sheldon Amos well 
says, warns transgressors of their legal as well 
as of their moral duties. He adds, nor is it 
only against the violent and bad that security 
for freedom is needed, but likewise against 
the well-intentioned and conscientious—Amos, 
Science of Law, p. 45 

17Sir Frederick Pollock has pointed out 
that “much more subtle, and more dangerous 
because mixed with worthier motives than 
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constitutional safeguards around person- 
al freedom and property rights have 
never been considered binding by the 
prohibitionist ; it explains why he is al- 
ways trying to get around or to break 
down those safeguards. Constitutional 
limitations never have bound the prohi- 
bitionist ; they never will bind him until 
he changes his psychology and his law- 
less methods. 

The lawless character of prohibitory 
liquor legislation is found in the open 
and secret violations which breed disre- 
gard and contempt for law. It is seen 
in the mob spirit which is raised. 

When the Maine liquor law 1851 went 
into effect and was put in force in the city 
of Portland, the militia, which had to be 
called out, fired on the mob, killing one 
man and wounding several others."® 

McMaster in his history records a 
number of instances of disorder and vio- 
lence in the new prohibition states. Thus, 
in Massachusetts there was open defiance 
of the liquor law in Boston, Salem, New- 
ton, Watertown, and Worcester. At 
Newport, Rhode Island, the town meet- 
ing showed its contempt for the new 
law by appointing as a common informer 
a man who was nearly blind. In New 
York temperance reformers were insult- 
ed and attacked. At St. Paul, Minne- 
sota, the sheriff and his posse, after seiz- 
ing some liquors, were mobbed.” 


In 1875, after the prohibitory acts had 
been tried for twenty years, Dr. W. B. 
Weedon, who made a fair and careful 
study of the results, said: 


“Our prohibitory statute makers, working 
on a benevolent motive, have debauched poli- 
ticians, corrupted legislatures, and soiled the 
processes of courts in the administration of 
these laws. This is disorder, and _ society 
should be in itself the highest order.” 20 


In 1897 the legislative subcommittee of 
the celebrated Committee of Fifty for 


merely personal interest, is the dissatisfaction 
of such men as mislike law when legal jus- 
tice withstands the demands of their trade or 
their class.”"—Genius of the Com. Law, p. 47. 
18 Cyc. of Temperance, art. Lawlessness, in 
which Neal Dow, then mayor of Portland, is 
quoted as saying that “some of the most 
prominent men in Portland were behind this 
mob, instigating it to violence and outrage.” 
19 McMaster, Hist. of U. S. vol. viii. pp. 
128-131. 
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the investigation of the liquor question, 
in its report over the signatures of Presi- 
dent Charles W. Eliot, of Harvard, 
President Seth Low, of Columbia, and 
Honorable James C. Carter, a leader of 
the New York bar, drew up this indict- 
ment : 


“The public have seen the law defied, a 
whole generation of habitual lawbreakers 
schooled in evasion and shamelessness, courts 
ineffective through fluctuations of policy, de- 
lays, perjuries, negligences, and other mis- 
carriages of justice, officers of the law double- 
faced and mercenary, legislators timid and 
insincere, candidates for office hypocritical and 
truckling, and office holders unfaithful to 
pledges and to reasonable public expecta- 
tion.” 


In 1914, in an able article, Mr. John 
Koren, who investigated the economic as- 
pects of the liquor problem for the Com- 
mittee of Fifty, and a man who has stud- 
ied the subject for the past twenty-five 
years, bluntly says: 


“The radical defect of the prohibitionist 
movement as at present engineered is the de- 
vious political methods employed. There is a 
sordid trading for votes to carry a moral is- 
sue. . . . The barter of conviction for 
place or favor belongs to the shadow side of 
popular government. Yet it is deliberately 
fostered by persons who undertake to speak 
in the name of lofty morality, for the history 
of recent prohibition contests fairly reeks of 
a method of bidding for votes that in its es- 
sence is just as reprehensible as a money 
bribe.” 22 


Thus from the first prohibitory liquor 
law in 1851 in Maine down to the present 
year of 1916—a period of sixty-five 
years—prohibition in the United States 
presents a shameful record of the worst 
forms of lawlessness—riots and mobs 
and murders. It is doubtful if any one 
kind of legislation can be named that has 
left during the same period such a trail 
of evils as have our prohibitory laws. 

It is a mistake to allege—as many lay- 


20 Weedon, Morality of Prohibitory Liquor 
Laws, p. 

21 The Liquor Problem in Its Legislative 
Aspects, Summary by Charles W. Eliot, p. 5i, 


Koren in Nat. Municipal Review for 
July, 1914. Cf. also Koren’s art. “Government 
and Prohibition” in Atlantic Monthly for 
April, 1916. 

As I am here concerned with the purely 
legal points and issues involved in prohibitory 
liquor legislation, I need only refer to the great 
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men and some lawyers do—that the con- 
test is simply one between the anti-liquor 
advocates and those engaged in the liquor 
trade. That is only one side or one part 
of the whole controversy. 

The case is the People versus the Pro- 
hibitionists. The defendants are a small 
group or faction animated by a single 
sentiment and a single purpose, aided and 
abetted by self-appointed and profession- 
al reformers. The plaintiff is the great 
body of our people who stand firm for 
those things which are, as Judge Baldwin 
declares, the birthright of every Ameri- 
can citizen; namely, their persons, their 
independence, and their property. 

This strong and vigorous opposition of 
our citizenry to unjust and confiscatory 
liquor legislation forms one of the most 
important and inspiring chapters of our 
legal history. And it is ever a good sign 
when we do as our fathers did, “know 
our rights and dare maintain them.” 


Growth of Local-Option Law. 


It seems to be uncertain just when and 
where our local-option liquor laws start- 
ed. As early as 1832 the Indiana legis- 
lature passed an act which provided that 
licenses to retail only should not be 
granted in any town or township where 
the majority of the freeholders remon- 
strated against granting the same.** In 
the course of the next twenty years local- 
option laws of one kind or another were 
passed in many of the states. Thus, in 
addition to passing on the sale of liquors, 
other questions—such as the locating of 
a county seat, whether a township or 
county be divided, or can contract certain 
debts, or enter into a certain kind of im- 
provement—were from time to time re- 
ferred to the voters of the municipality. 

The scheme of deciding by a vote 
whether there shall be license or no li- 
cense in a certain locality is a species of 
direct legislation. It was the forerunner 
of our present referendum. The remon- 


strance by petition against granting li- 
censes is a form of the initiative. Local 
option grew and found favor because, as 
Mr. Bryce shrewdly points out, it affords 
weak and cowardly legislators a way to 
shirk their duty and to avoid trouble- 
some issues by referring them to a popu- 
lar vote. But in so doing legislators 
transfer or delegate the power of making 
laws to the voters of the state, or to a 
portion of them. Once the power of di- 
rect legislation is conceded for one thing, 
it is invoked for another thing, and so on 
until there is no limitation of the extent 
to which it may be exercised. This leads 
inevitably to the proposition that a legal 
and constitutional principle is no princi- 
ple. 

At first the local-option liquor laws 
were held invalid or unconstitutional. 
They were found by the courts to be 
contrary to the basic principle of repre- 
sentative government; namely, that the 
power to make laws is vested by our state 
Constitutions in the legislature. Hence 
the delegation of the law-making power 
in violation of the legal maxim, Delegata 
potestas non delegatur, is unconstitu- 
tional. 

The decision of the Pennsylvania court 
in 1847 in the Parker Case was against 
the delegation of legislative power to 
make laws to the voters of a locality or 
the state. This ruling was followed in 
the early cases by the courts of Delaware, 
Indiana, lowa, Michigan, Rhode Island, 
Vermont, and New York.”? 

In order to “get around” and overcome 
the objections of the courts, new kinds 
and forms of local-option measures were 
devised and framed. In Delaware and 
other states constitutional or other provi- 
sions were made for the submission of 
local-option propositions to a popular 
vote. After a while the courts began to 
wobble and weaken on the validity of 
local-option laws. Finally the Pennsyl- 
vania court overruled the Parker Case.* 





mass of facts and figures which have been pre- 
sented from time to time to expose the claims 
made for, and the evil results of, such legisla- 
tion. 

23Hon. S. E. Baldwin in Two Centuries 
of Growth of American Law, by Members of 
Faculty, Yale Law School, p. 46 

24 Ind. Laws, 1832, chap. 170. 

25 Bryce, Am. Com. 3d ed. vol. I. p. 468. 





26 Parker v. Com. 6 Pa. 507, 47 Am. Dec. 480. 

27 Rice v. Foster, 4 Harr. (Del.) 479; Maize 
v. State. 4 Ind. 342; Santo v. State, 2 Iowa, 
165, 63 Am. Dec. 487; People v. Collins, 3 
Mich. 343; State ex rel. Brown v. Copeland, 3 
R. I. 33; State v. Parker, 26 Vt. 357; Barto v. 
Himrod, 8 N. Y. 483, 59 Am. Dec. 506. 
, 28 Locke’s Appeal, 72 Pa. 491, 13 Am. Rep. 
16. 
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The courts of other states gradually mod- 
ified or changed the rulings in their early 
cases on this point. 

A number of ingenious arguments 
were put forth to sustain the proposition 
that the legislature had the constitutional 
power to delegate to the voters of a lo- 
cality the power to decide whether there 
shall be license or no-license for the sale 
of liquor in their town, city, or county 
as the case may be. One favorite argu- 
ment was and is that the voters neither 
make nor repeal the law, but they simply 
decide whether a certain thing shall be 
done under the law, and not whether the 
law shall take effect. This, however, is 
only begging the main question. 

With the remarkable extension of the 
doctrine of police power during the past 
twenty-five years, local-option laws, no 
matter how harsh or how unjust they 
may be, can usually find some place under 
cover of that power.” Hence it is that 
local-option laws of the most arbitrary 
kind, though not embraced, as Judge 
Cooley admits, within the ordinary power 
of the municipalities to make by-laws and 
ordinances,® have been upheld as police 
regulations, even when they infringe per- 
sonal liberty, ruin lawful business, and 
destroy property rights without just com- 
pensation. 

Such, in brief, has been the shifting 
course of judicial decision on local-option 
laws. It illustrates the saying that, the 
courts can usually find good and sufficient 
reasons for such conclusions ** as they 
wish to reach. Indeed, the Supreme 
Court has rather plainly intimated that 
the local-option laws have been construed 
by a “refinement of reasoning.” In Re 
Rahrer® involving the Wilson law and 
interstate commerce, the court said: 


“The principle upon which _local-option 
laws, so-called, have been sustained, is that 
while the legislature cannot delegate its pow- 
er to make law, it can make a law which 
leaves it to municipalities or the people to de- 
termine some facts or state of things upon 
which the action of the law may depend, but 


291 Woollen & T. Intoxicating Liquors, § 
155, and cases there cited. 

30 Cooley, Const. Lim. (6th ed.) p. 146. 

$1 For a similar remark by a president of the 
American Bar Association that “a judge may 
decide almost any question any way, and still 
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we do not rest the validity of the act of Con- 
gress on this analogy. The power over in- 
terstate commerce is too vital to the integrity 
of the nation to be qualified by any refine- 
ment of reasoning.” 

If the line of argument in the early 
cases had been followed, the whole course 
of local-option legislation, statutory and 
judicial, would have been quite different 
from what it is to-day. 

Perhaps the strongest argument for 
local-option law is that it fits in with our 
scheme of local self-government.® We 
may all agree that it is right for the 
people of the municipality to settle their 
own local affairs, including the license 
question. So far so good; but it is 
wrong that a man’s business and property 
rights be destroyed under claim of public 
welfare without just compensation by a 
vote of his neighbors. No majority, 
however big, though it be 999 out of 
1,000 votes cast, can make confiscation 
decent and honest. Robbery is robbery, 
call it what you will—local option or pro- 
hibition. 

Now that local option is so firmly fixed 
in our license systems, and has become 
such an important part of our liquor law, 
certain obvious defects should be reme- 
died. No lawful business and property 
connected therewith should be continual- 
ly subject for existence to the changing 
ballots, notions, and passions of the fickle 
electorate. Local-option elections, which 
take place every year or two, keep the li- 
cense or liquor question always in a tur- 
moil, always unsettled, always in politics. 

One plain remedy would be to have li- 
censes for the sale of liquor limited in 
number, restricted to desirable citizens, 
and made permanent, depending upon 
good behavior. After one infraction, or 
possibly a second or minor offense, a 
third violation should work a forfeiture 
of the license which would not again be 
renewed. Under some such system it 
would be to the self-interest of the deal- 
er to observe the law and to conduct a 
worthy and respectable business. 
be supported by an array of cases, see Wig- 
more on Evidence, vol. I. pref. IX. 

82140 U. S. 561, 35 L. ed. 576, 11 Sup. Ct. 
Rep. 265. 

83 See Feek v. Bloomingdale, 82 Mich. 393, 
47 N. W. 37, 10 L.R.A. 69, in which the rea- 


sons for a local-option law in furtherance of 
local self-government are well set forth. 
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About County Option. 


There is a spurious or counterfeit kind 
of local option called “county option.” 
The idea is to force prohibition upon the 
people of towns and cities when they re- 
fuse to vote for no-license. Under this 
scheme the county is the unit; so that, 
when the county as a whole goes for no- 
license, every town and city in that coun- 
ty, no matter if they voted for license, 
become no-license territory. 

The real object of county option is not 
to give local option, but to take it away. 
If the people of a town and city are to be 
governed in local matters by the people 
of a county, then the people of the State 
have the right to rule the county, and the 
Federal government should rule the 
States. 

The actual effect of the county option 
device has been to allow the rural popu- 
lation to impose its dictates upon a large 
urban population which lives under en- 
tirely different conditions. Hence in 
towns and cities in favor of license the 
no-license laws are constantly disregard- 
ed and are held in contempt. 

Take as an example the so-called Rose 
county option law of Ohio, passed in 
1908. This law was evidently intended 
to be one-sided and unfair. By the 
Rose law the vote of the county is bind- 
ing on the whole county only when the 
county goes for no-license. If the vote 
of the county is for license, all towns in 
the county can hold an election and can 
vote no-license for themselves. But if 
any town or townships were no-license 
before the county voted, they remain no- 
license although the county as a whole 
voted for license. This is county option 
with a vengeance. 

The direct effect of such legislation has 
been to breed lawlessness. Towns and 
cities in Ohio, which had been made 
“dry” against the wishes and vote of the 


84 The city of Newark, Ohio, voted in 1910 
for license by a substantial majority, but the 
county gave a majority against license. Hence 
the 25,000 citizens of Newark had to go with- 
out license because the farmers and people liv- 
ing outside of that city in the county districts 
voted no-license. 

In July, 1910, a young man who had been 
engaged as a detective by an anti-saloon league 
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majority of their citizens, 
places of disorder and riot.* 

At the election in November, 1914, a 
home-rule amendment to the Ohio Con- 
stitution annulling the unfair scheme of 
the county option law was carried. It 
provides that no local-option law shall be 
passed prohibiting the sale of intoxicat- 
ing liquors, which has force within terri- 
tory larger than a municipal corpora- 
tion, or a township outside of municipal 
corporations therein. 


Prohibition Without Due Process. 


It remains to be explained how the 
‘aking of liberty or property by ballot is 
“due process of law.” Where is due 
process of law when the electorate of a 
locality vote out a lawful business they 
do not like or do not want? Contra, 
when a majority of the voters change 
their minds and decide to vote the same 
business back, where is the due process 
of law? If one kind of business this 
year can be voted out, and the value of 
the property connected therewith be 
wholly or partly taken without compensa- 
tion, why not another kind of business 
and another kind of property next year? 

The due-process clause, which has 
been traced back to the expression “the 
law of the land” in Magna Charta, was 
construed by Lord Coke and his succes- 
sors to mean process of the courts in 
regular and orderly procedure. Those 
two great jurists, Mr. Justice Story and 
Chancellor Kent, in their Commentaries 
on which several generations of Ameri- 
can lawyers have been nurtured, both 
agree in holding that due process of law 
means law in its regular course of ad- 
ministration, through the courts.*> That 
was the meaning of the due-process pro- 
vision when it was put in the 5th Amend- 
ment in 1789, and when it was adopted 
in the 14th Amendment in 1868.°* 


have been 


shot and killed an ex-policeman and café keep- 


er in Newark, Ohio. Ina short time a mob of 
600 or more people stormed the county jail, 
seized the detective, and lynched him. Culpam 
pena premit comes. 

85 2 Story, Const. 5th < §§ 1789, 1790; Kent, 
Am. Law (11th ed.) vol. I. p. 601. 

36 See 8 Cyc. title Gen. ae 1083, and note 
on confiscation, p. 1097; 10 kon: & Eng. Enc. 
Law, p. 302. 
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However, the meaning and scope of the 
due-process clause have been consider- 
ably widened during the past thirty years 
by judicial legislation. Even at that, 
only a lawless jurisprudence can upset 
the juristic premises upon which due 
process of law is founded; namely, law 
in its regular course of administration 
through courts of justice.°® 

In the case of Davidson v. New Or- 
leans,®’ decided in 1877, Mr. Justice Mil- 
ler was in doubt as to the exact meaning 
of the term “due process.” Twenty 
years later, or in 1897, Mr. Justice Brown 
frankly said: 

“This court has never attempted to de- 
fine with precision the words ‘due process 
of law.’ ” %8 


36a On this point of judicial legislation Prof. 
A. V. Dicey, in his “Law and Pub. Opinion in 
Eng.” (p. 488) says: “judge-made law is sub- 
ject to certain limitations. It cannot openly 
declare a new principle of law.” 

8796 U. S. 97, 24 L. ed. 616. 

38 Holden v. Hardy, 169 U. S. 366, 42 L. ed. 
780, 18 Sup. Ct. Rep. 383. 

89 Moyer v. Peabody, 212 U. S. 78, 53 L. ed. 
410, 29 Sup. Ct. Rep. 235. 

#0 American Land Co. v. Zeiss, 219 U. S. 47, 
66, 55 L. ed. 82, 97, 31 Sup. Ct. Rep. 200. In 
Coppage v. Kansas, 236 U. S. 1, where it is 
held that the 14th Amendment may debar the 
states from striking down personal liberty or 
property rights, or materially restricting their 





normal exercise, except so far as may be in- © 


cidentally necessary for public welfare, the U. 
S. Supreme Court shows signs of returning to 
the old principles of law which were disregard- 
ed in order to sustain confiscatory liquor legis- 
lation. 

41In this brief argument the due process 
clause is regarded as including the constitu- 
tional requirement of equal protection of the 
laws. It is urged that prohibitory liquor laws 
do not operate on all alike, but subject the per- 
sons and property affected to so arbitrary, un- 
reasonable and unjust exercise of the state’s 
police power as to impair or destroy funda- 
mental and vested rights. For a continuation 
of the argument, see my article on “The Road 
to Confiscation,” in Yale Law Journal, Feb. 
1916. 
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In a recent case the Supreme Court 
says rather safely that due process of law 
depends on circumstances, and varies 
with the subject-matter.** In another re- 
cent case the court, speaking by Chief 
Justice White, puts forth the following 
explanation : 


“The provisions of the due-process clause 
only restrain those arbitrary and unreasonable 
exertions of power which are not really with- 
in lawful state power, since they are so un- 
reasonable and unjust as to impair or destroy 
fundamental rights.” 4° 


Following this high authority the due- 
process clause, which is found in almost 
every state:Constitution, should certain- 
ly be held to restrain those arbitrary 
and unreasonable exertions of power to 
take liberty, or property without com- 
pensation, by mere vote. 

The ballot is subject to fundamental 
limitations imposed upon the exercise of 
all power in a free and representative 
government. This voting on personal 
and property rights must be exercised 
subject to our constitutional guaranties 
and limitations, particularly the 5th and 
14th Amendments which require that no 
person shall be deprived of life, liberty, 
or property without due process of law. 

If the prohibition against taking liber- 
ty or property without due process of 
law is not a restraint against taking lib- 
erty or property by ballot, then the rep- 
resentatives of “the people” who framed 
and adopted the 5th and the 14th Amend- 
ments were sadly deceived, and they did 
not know what they were doing. 
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Author “Maxim Silencer,” “Pair of Green Spectacles,’’ etc. 


R. STEVEN P. SAR- 

GENT, independent 

sales agent, commis- 

sion merchant, gener- 

al broker, tilted back 

” his chair, removed his 

4? spectacles, and polished 

them. He was giving ad- 

vice,—and he liked to give 

advice. Taking advice 

from experienced men, he reasoned, was 

a labor-saving proposition. Therefore 

it was the duty of an experienced man 

to give advice. He glanced squarely in- 

to the eyes of his somewhat youthful 

visitor, Mr. Oliver Twining. He want- 

ed to be sure that Mr. Twining was lis- 

tening to what he had to say. Mr. 

Twining was listening—Mr. Sargent 

need have had but little mental reserva- 

tion on that score. Mr. Twining was 

watching Mr. Sargent as a cat watches 

a mouse,—it was part of Mr. Twining’s 

method. And Mr. Twining met the 

glance of Mr. Sargent squarely,—for 

Mr. Twining, thus early in his career, 

had learned that it is just as easy to look 

a man full in the eye as it is to evade his 
glance. 

“Mr. Twining,” went on Mr. Sargent, 
in his even, musical, middleaged tones, 
“steel working machinery is, to my mind, 
the one best bet. I'll tell you why. Steel 
working machinery is the case of dog 
eat dog, of the biter being bit, of dia- 
mond cut diamond—do you follow me?” 

Mr. Twining edged forward a bit. 
The expressions—“dog eat dog,” “the 
biter bit”—sounded good to him. He 
sniffed business drama there. That was 
something in his line. But he shook his 
head. He was frankly puzzled, and he 
said so. 

“Not quite,” he returned. He smiled, 
a bit knowingly. “My people,—Hughes 
& Halsted—I’ve never known them to 


bite anything. They never even bite off 
as much as they can chew,—you know 
that yourself. And as for dog eat dog 
—show ’em a fight, and they’ll show you 
a clean pair of heels——Hughes and Hal- 
sted both. I haven’t got you—quite.” 

“Let me make myself clear,” went on 
Mr. Sargent, drawing forth a box of 
cigars and passing it to his visitor. 
“Steel working machinery—you know 
this as well as I do—is built to cut steel, 
to shear it, to grind it, to polish it. It 
does its work, but in the doing it the 
machinery itself earns speedy ruin; the 
biter, as I say, is bitten. It is hard steel 
against hard steel, unyielding surface 
against unyielding surface. The best 
machines built—and Hughes & Halsted 
build ’em—speedily give out. This 
means—what? A constant demand—a 
steady demand—.” 

“Oh, yes,” conceded young Mr. Twin- 
ing, emitting a thin spiral of bluish smoke 
through his thin lips, “there’s a steady 
demand all right—.” 

“To the maker of the best machine,” 
interposed Mr. Sargent, “the man that 
can make a machine that lasts thirty 
days longer than the other fellows wins. 
And Hughes & Halsted are doing it— 
have always done it—.” 

“Oh,” went on Mr. Twining, with just 
the trace of sneer and disappointment in 
his voice, “steady demand—that’s all 
right.” 

“T’ve been selling their machines for a 
quarter of a century,” added Mr. Sar- 
gent. 

“It’s the steady demand that I object 
to,” proceeded young Mr. Twining; 
“why don’t they branch out a bit and 
get some of the unsteady demand? 
Why are they so conservative? Why 


.do they bind you—their sole sales agent 


—hand and foot?” 


“Mr. Twining,” returned Sargent 
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sharply, “how do you know they bind 
me hand and foot? My arrangements 
with Messrs. Hughes & Halsted are—” 

Twining rose, covered with confusion, 
genuine confusion. 

“I beg your pardon, Mr. Sargent,” he 
exclaimed contritely, “I hadn’t the slight- 
est intention—I didn’t mean—. I—I— 
you'll understand that I have the interest 
of my people at heart—I only meant 
they seem so slow to me. They’re built 
for bigger things, and so are their ma- 
chines.” 

Mr. Sargent smiled. He may or may 
not have been a good judge of human 
nature. But he liked this young man; 
and he liked, somehow, the operations 
of his mind. 

“Mr. Twining,” he returned, pleasant- 
ly, “you’re all right. You'll get there. 
But don’t forget that sometimes going 
slow is a bit of a virtue. I’ve—I’ve gone 
slow for thirty years. I’ve worked like 
the devil.” 

“You sure have,” conceded Twining. 

“And I’ve gone it slow.” 

Mr. Twining was about to repeat his 
last remark. In fact he jerked out, 


“You sure,” and then added hastily, 
after a heartrending gulp, “you sure 
have made a great success of life.” 

It didn’t ring true, but it saved him 
from a slip,—a bad one. 

“Take my advice,” went on Mr. Sar- 


gent. He stopped suddenly. He laid 
down his cigar upon the desk—he 
pressed his hand against his side. He 
coughed slightly,—a sort of spluttering 
cough. He drew a long breath,—un- 
usually long. Then he went on: 

“You know the steel working machin- 
ery business; you know Hughes & Hal- 
sted. Take my advice; you stick to ’em 
and—ar-g-g-gh.” 

With a sound that seemed half snarl, 
half gurgle, Steven P. Sargent pitched 
forward, his head striking against the 
beveled edge of his old-fashioned ma- 
hogany desk. He lay there, crumpled 
up, his body braced against the desk, one 
arm and hand swinging like a pendulum 
between the desk and chair. For one 
instant only,—then with a sigh he 
slumped down upon the floor. 

Twining turned pale. He sprang to 
his feet, his knees quivering under him. 
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He looked, wondered. He started for- 
ward, then drew back. He was a young 
man and had never seen death,—not 
even over in the Works. He took this 
to be death itself. He gulped. He 
darted to the door and flung it open. 

“Oh !—say—you—there,” he choked, 
“Mr. Peters—Mr. Watson. Quick! 
Something’s happened! Mr. Sargent— 
something’s happened to him. Quick! 
—come here!” 

Three men—employees of Mr. Sar- 
gent—rushed in and did things—admin- 
istered restoratives—flung open win- 
dows. Twining stood in the background, 
watching. 

Finally one of the men flung a red- 
bound book at Twining. 

“Look under ‘Physicians,’” he com- 
manded, “get a doctor, one downtown 
here—quick.” 

Twining called a doctor, but mean- 
time the office force had found in Sar- 
gent’s waistcoat a phial of digitalis tab- 
lets, and administered a double dose. It 
did its work. Sargent came to himself, 
gasping, wild-eyed,—but all there. 

The physician—a strange one— 
pushed through the little coterie and 
looked Sargent over. 

“I’m all right,” said Sargent, weakly, 
“T’m all right—now.” 

“You'll be all right,” returned the doc- 
tor, “if you can get home. Where do 
you live?” 

“Orange,” returned Sargent. 

“Easy,” said the doctor, “we can get 
you there all right.” He paused. 
“Who’s your family physician?” he 
went on. 

Sargent told him. The doctor nod- 
ded. Then he strode out into the outer 
office. The bookkeeper followed him. 

“I’m going to phone to his family 
physician,” said the doctor, “he ought 
to meet him when he gets back home.” 

The bookkeeper shivered. “Serious ?” 
he queried. 

The doctor nodded. “Bad—very 
bad,” he. returned, “not fatal, though.” 

In the private office Sargent, supine 
upon the floor, a rug rolled up under- 
neath his head—gave brief directions. 

“You boys go back to work,” he said. 
He beckoned to Twining. That young 
man, still palefaced, came to the fore. 











“Mr. Twining,” murmured Sargent, 
“you said this was your slack day. 
Would you mind calling up my house in 
Orange? they’ll send down the machine 
—and perhaps, if you would be so good 
—to see me—home—ah! Thank you 
—very much.” 

Two hours later, Twining, the color 
coming back into his face, stood in the 
living room of Sargent’s spacious place 
on Wellesley Terrace, facing Sargent’s 
only daughter, Genevieve. 

He mopped his brow. 

“Pardon me,” he said, “but it’s a re- 
lief to get him home—safe—in bed. I 
was afraid—.” 

“You are—Mr. Twining?’ inquired 
Miss Sargent. 

“Oh, I beg your pardon,” said Twin- 
ing flushing, “I’m Oliver Twining of 
Hughes & Halsted. Not a member of 
the firm, you know—only one of their 
staff. Your father’s our sole sales 
nee is,—he is your father, isn’t 
he?” 

The girl nodded. “I’m Genevieve 
Sargent,” she returned, holding out her 
hand, “and I’ve often heard my father 
speak of you.” 

“You don’t say so!” returned Twin- 
ing, pleased, and clinging to Miss Sar- 
gent’s hand just a bit too long, “and do 
you know I never heard him say—I 
never knew there was a Miss Sargent. 
I thought he lived alone. I knew his 
wife—your mother—I knew she died 
sometime ago. He’s never mentioned 
you.” 

The girl nodded. “Father never talks 
anything but business during office 
hours, I imagine,” she replied. “He 
must, for he keeps it up after office 
hours as well.” 

Twining shook his head. “He keeps 
his nose to the grindstone—I can see 
that myself,” he returned, “he’s worked 
too hard.” 

The family physician bustled in,—a 
stout, pursy, red-faced practitioner, who 
had a bit of a heart lesion himself, per- 
haps. He blustered up to Sargent’s 
daughter. 

“Now, Genevieve,” he exclaimed, 
“T’ve warned that young man upstairs 
—that progenitor of yours—that if he 
don’t quit, I will: This is the third time 
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that heart’s gone back on him. There’s 
just one remedy,—and that’s rest. Ever 
since I’ve known him he’s been think- 
ing of one thing, night and day, day and 
night,—that’s work. It’s a shame. He’s 
a young man—fifty-five, neat, dapper, 
handsome. He’s respectable—he’s pros- 
perous. He’s got everything to live for 
—he’s got enough to live on. And he’s 
going to die—just as sure as guns—un- 
less he quits. Work! don’t talk to me— 
let somebody else do the work. Business 
—bah! Turn the business over to an- 
other man,—to this young man here,— 
anybody. But—quit. He’s got to 
quit !” 

As Twining drove away from Sar- 
gent’s house in the limousine he looked 
back upon the stylish, well-kept place 
with lustful eyes. 

“The old fool!” he thought to himself, 
“ « « Swebneeme « . . Wie 
not ?” 

In the penal institutions of the coun- 
try, when, after his sentence, a new pris- 
oner arrives, he is immediately ques- 
tioned by his fellow prisoners—by signs, 
by the droop of an eyelid—the crook of a 
forefinger—“What did they give you? 
What did you get?” And by the same 
method he answers, say, “two years;” 
“from five to seven ;” or as the case may 
be. But the man sent up for life has 
but one answer to make to all these 
queries. When he reads a question in 
a pair of interrogating eyes: “What did 
they give you? what did you get?” he 
answers, growling out of the corner of 
his mouth, “Aw—all of it, worse luck.” 

All of it—the whole thing. Oliver 
Twining was not thinking, at this junc- 
ture, of penal institutions—in time to 
come he may, let’s hope—but the phrase 
fitted into his thoughts. 

“Why not all of it 
why not?” 

He didn’t like the girl. Thinking it 
over, he was glad she was unattractive. 
She was, perhaps, twenty-three or twen- 
ty-four years of age. An attractive 
girl—daughter of a man like Sargent— 
would have married by this time. This 
girl wanted to marry all right, Twining 
told himself; he knew the signs. He 
had watched her as he had watched her 
father,—as a cat watches a mouse. He 
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saw that within this girl there was an 
aching void. She wanted attention, ad- 
miration ; she wasn’t getting it. He felt 
that. She was a flower, not particular- 
ly beautiful, neglected, fading away. 
Yes, she was unattractive—but good, 
sterling, loyal. Loyal to whom? 


“She'll be grateful,” thought Twining 
to himself, “she’ll be loyal to me all 
right, 


easy too easy, 
all of it. Why not?” 

Twining needed this girl; during the 
many interviews they had together, dur- 
ing the many friendly conferences with 
Sargent, Twining needed her. For the 
keynote to Sargent’s decision; the open 
sesame to his better judgment,—was the 
girl’s opinion. Sargent in the showdown 
would do what she said. And she said 
many things. She was fighting with 
her father, for her father’s life,—a life 
that she loved ; and when fighting for her 
father’s life, she fought, unconsciously, 
for Twining,—played into his hands. 

“You say,” she pleaded, her color 
heightened, “you say there’s no one to 
trust, no one to take your place. Who'll 
take your place if you—collapse? What 
will become of me? No one to do your 
work? What about Mr. Twining here? 
You—you trust him, don’t you? And 
who else knows the Hughes & Halsted 
business as he does? I—can’t—bear— 
to see—you—die, when you can live. 
Just say the word.” 

Sargent laughed at first. Then he 
fumed, and even swore. But constant 
dropping will wear awaya stone. It was 
steel against steel. It was more; it was 
three to one,—a family physician who 
blustered till the neighbors heard him, a 
daughter’s tears, and Twining in the 
background, watching as a cat watches a 
mouse. 

“All right,” finally conceded Sargent. 
“Twining, if it’s agreeable to you, you do 
the work.” 

“Give me the chance,” said Twining, 
rubbing his palms together, his eyes 
shining. 

“And I'll loaf,” went on Sargent. 

“All you please,” said Twining, and he 
added to himself, “the more the merrier.” 

“T’ll loaf,—all I can,” qualified Steven 
P . 


‘Thus Twining—a $2,000-a-year man 
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at Hughes & Halsted’s—stepped into a 
one-third partnership with Steven P. 
Sargent—a partnership that netted Twin- 
ing over $5,000 a year at the very start. 

“Before I’m through,” said Twining 
to himself, “it’ll net me—all of it, by 
hook or crook.” 

Twining married Sargent’s daughter. 
It was a step unnecessary and unwise, as 
he found out later. For, save as an en- 
tering wedge in his negotiations with her 
father, the girl was of but little use, even 
as his wife. His reason for marrying 
her was clear in his own mind,—he be- 
lieved Sargent to be rich. He jumped 
at this conclusion; it was his own. He 
never asked the girl; she thought, poor 
thing, that he loved her madly. With 
good reason she believed it. Twining, 
until he attained an object—no matter 
what—was a most specious and attrac- 
tive suitor. He never asked the girl, and 
he never asked Sargent, who would have 
told him the truth. The truth was this 
—that in his pride, vanity, perhaps, Sar- 
gent, in order to maintain his high stand- 
ing in the community, spent his income, 
relying upon his life insurance to survive 
him. Twining investigated Sargent; he 
left no stone unturned. He was driven 
to the conclusion that Sargent was rich. 
And so long as Sargent lived, he would 
be rich. The income earned by him was 
the income on a third of a million dol- 
lars. Believing that a fortune lurked 
back of Genevieve, Twining married her. 

Then he went to work, in various 
ways. 

During the year that Sargent devoted 
to rest and recreation Twining adopted a 
policy aggressive and soul-satisfying,— 
but not quite so satisfactory in other 
ways. Out of the slow, conservative 
concern of Steven P. Sargent he intend- 
ed to build a huge, powerful selling 
agency. He went out with a gun to bring 
down business. Everywhere he met re- 
buff. Why? Simple enough. There are 
ten thousand men like Twining, but only 
one like Sargent. 

“Where is Sargent?” asked the manu- 
facturers and merchants. “Let us see 
Sargent ; we'll wait and talk to him.” 

Sargent was an established personali- 
ty; Twining an unknown quantity. 
Twining, with a groan, came back, dis- 








heartened ; and charged up a tremendous 
bill to the expense account. 

“Now, Pop,” he said to Sargent, 
“we’re not making the coin. Let’s buy 
on our own account ; the banks will stake 
us. Let’s buy on our own account and 
sell on our own account. We'll have the 
profit and the commission both. Why 
not ?” 

Sargent indulgently shook his head. 
“You'll soon understand,” he said, 
“we’re making enough. Safety first. 
To buy means risk. I never yet have 
owned an ounce of steel; and I never 
will. I’ll buy on order and not until I 
get the order. I'll sell, but only on com- 
mission. I won’t handle the material. I 
know ; trust me.” 

“But,” protested Twining, “we’re fall- 
ing off,—way off. We don’t get the 
orders. We don’t do the business.” 

Sargent smiled again. The falling off 
was a tribute to his own personality. 
“Wait,” he said, “until I get back into 
the harness ; then we'll see.” 

Twining drew forth a sheaf of corre- 
spondence. “Here,” he said, “is a hurry- 
up order from Day-Marcellus Company, 
of Cincinnati. Look it over, please.” 

“Who,” queried Sargent, “are Day- 
Marcellus, of Cincinnati?” 

“New, and good as gold,” said Twin- 
ing; “there’s a mercantile report on ’em. 
New plant. Millions back of ’em. And 
they’ll eat out of my hand.” 

Sargent looked the situation over. 
“They look first rate,” he admitted, “and 
if they stick, a valuable connection. 
Well?” 

Twining lowered his voice. “They,— 
they didn’t know I was your partner,” 
he returned, “I was introduced to them 
as being straight from Hughes & Hal- 
sted. They want to buy bad, and they'll 
pay us a commission if we can get 
Hughes to cuote us the figures you find 
there.” 

Sargent stared at Twining. He 
flushed painfully. Then he turned pale. 

“You,—you refused, of course,” he 
said. 


“Refused nothing!” snorted Twining, 
“I’m waiting to close the deal. Hughes 
& Halsted will sell ’em at that figure. 
Glad of the chance, I guess. And our 
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check from Day-Marcellus will run into 
thousands ; so I'll close the deal on your 
O. K.” 

Sargent for a moment was speechless. 
“Oliver,” he said gently, “you haven’t 
realized—why, why, it’s preposterous! 
Hughes & Halsted will not sell at that 
figure, and Day-Marcellus will not pay 
us a commission.” 

“But they will, I tell you,” spluttered 
Twining, “it’s all arranged.” 

“It will be disarranged at once,” curtly 
responded Sargent. 

“Why ?” queried Twining, wide-eyed 
with astonishment. 

“Good Lord!” cried Sargent. “We're 
selling agents for Hughes-Halsted. We 
can’t be buying agents for Day-Marcel- 
lus. We can’t sell at the highest price 
for the former, and buy at the lowest 
price for the latter!” 

“They won’t pay any more, I tell you,” 
returned Twining. 

“They will pay more,” said Sargent. 

“How do you know,—how much 
more ?” 

“At least the amount of the commis- 
sion they offer us,” said Sargent, “they'll 
add at least that to the price. Of that 
I’m sure.” 

Twining went back to his private room, 
muttering to himself. 


“All right, old fool,” he 
thought, “if that’s the way you feel 
gen 8 « «a ee ecere 
We'llsee . . .” 


From that instant Twining stopped 
working for the partnership in which he 
had one-third interest he started in work- 
ing for himself. He scoured the country, 
ostensibly in search of new customers 
for the firm, and at the firm’s expense, 
but in reality in search of men of his own 
kind. And—sooth to say—he found 
them. And everywhere he went he ut- 
tered the magic name, Steven P. Sargent ; 
and doors opened to him and he was 
welcome. He traveled in the firm’s 
name—he acted in the firm’s name—he 
had the firm behind him. But he was 
neglecting the firm and working for him- 
self. Singularly enough, his first big 
killing was with Day-Marcellus. He 
was thrown with Parsonnet, one of their 
practical men, and took him out to din- 
ner. To Parsonnet he explained the 
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methods of Hughes & Halsted—the best 
steel machinery men in the country—in 
adjusting prices. It was simple enough. 
Hughes & Halsted always demanded of 
their machines a certain fixed amount of 
profit. When the price of material in- 
creased, when wages were up, their 
prices increased; their profit remained 
the same. This invariably created con- 
stant fluctuation in their figures; they 
had no fixed price for any one machine. 

“Their prices may go up 3 per cent 
to-morrow,” explained Twining, “and 
they’d never tell you why. They don’t 
explain. They figure and you pay their 
price, that’s all.” 

“I get that,” returned Parsonnet, 
“what’s the idea?” 

Twining was sure of his man, and 
Parsonnet was sure of Twining.. They 
were birds of a feather. 

“Suppose,” suggested Twining brazen- 
ly, looking Parsonnet squarely in the 
face, “suppose the firm of Steven P. Sar- 
gent adds two or three per cent on 
Hughes-Halsted’s price,—arbitrarily, I 
mean. Would Day-Marcellus pay it?” 

“They would if they didn’t know it,” 
returned Parsonnet. 


“Who might investigate?” queried 


Twining. 

“They'd turn it over to me to look it 
up,” said Parsonnet. 

“Done!” said Twining. “We’ll add it 
every time we can, and you and I will 
split.” 

Parsonnet chuckled. “I’ve been wait- 
ing for you to say this, this long time,” 
he returned, “for our people won’t look 
at anything but Hughes & Halsted ma- 
chines. It’s as safe as safety first. It’s 
done.” 

The country crept into hard times, and 
with it crept the firm of Steven P. Sar- 
gent. But Steven P. shook his head. 

“T can’t explain it,” he said to his son- 
in-law Twining, “I’ve been through hard 
times—worse than this—before. There’s 
a slump in this business, in my business. 
I don’t know, and Hughes-Halsted don’t 
know, what it means.” 

Even Twining didn’t know. True, he 
neglected the business, but the Sargent 
business, in a way, had always been able 
somehow to run itself. The demand for 
Hughes & Halsted material usually was 


pretty firm. But there was a reason,— 
a good reason. Customers were losing 
confidence in the Sargent selling agency, 
because they were forced to deal with 
Twining; and ugly stories were coming 
to the surface. Twining didn’t care. 

“Pop,” he said, “we'll weather the 
storm. You keep right on resting up, 
and I’ll keep my nose to the grindstone. 
It’s only a flurry, and it’ll soon be over. 
Watch out. And watch me. I'll pull her 
through.” 

Sargent disobeyed. He kept too much 
to the office. He paid for it. It cost him 
doctor’s bills,—and a surgeon’s. He had 
a man nurse a good part of the time, 
under his violent protest. He spent 
money. Alone as he was—for Twining 
and his wife maintained a separate estab- 
lishment—he kept up his style. As he 
needed money he drew it, and unwitting- 
ly, but without any protest on behalf of 
Twining, he overdrew his share. The 
habits of a lifetime were upon him, and 
Twining insisted that all would come out 
right. 

“T don’t want you to think of business, 
pop,” he would say, “just live your life 
and leave the rest to me.” 

But he found out suddenly, unexpect- 
edly, that Sargent’s supposed wealth ex- 
isted entirely in his, Twining’s, imagina- 
tion. From that day forth his wife, 
Genevieve, Sargent’s daughter, became 
in her own home the subject of vitupera- 
tion, invective, anathema. The real 
Twining was fast coming to the surface. 

; And in the midst of things, the 
country crept out of hard times into the 
war. Parsonnet, of Cincinnati, sent for 
Twining post haste. 

“Man,” he exclaimed, “Day-Marcellus 
are building thirty acres of new factories. 
After that thirty acres more. We've got 
orders that it would take half a dozen 
plants to fill. We’ve got to have Hughes- 
Halsted on the job. How’s the market 
price on their machines?” 

“High,” said Twining, “devilish high.” 

“Make ’em higher, then. Here’s for 
a killing, Twining. Now or never.” 

They went in for a killing, and they 
made it. Twining’s nefarious profits ran 
up to $75,000, and kept on running. 

It was in the midst of winter that 
Twining closeted himself with Sargent. 





> one 


-* mm Th «tf (hf 


ame Ot Ot Ot) fee Cle, 


am 


Ill-Gotten Gains 53 


“Pop,” he said, “sorry to trouble you, 
but I s’pose we’ve got to have a little ac- 
counting now and then. You might look 
this over if you please.” 

Sargent looked it over. It was a bal- 
ance sheet made up from the books. It 
showed a balance of over $35,000 due 
from Steven P. Sargent to Oliver Twin- 
ing. Sargent started. 

“Can’t be possible,” he exclaimed. 

“Take your time,” said Twining, “go 
over the books, see that it’s right.” 

Sargent looked over the books and saw 
it was right. He sent for Twining. 
‘“You,—you oughtn’t to have let me over- 
draw to that extent,” he said, “I had no 
ks 8 

“°S all right,” soothingly said Twin- 
ing. “Take your time. And around the 
first of the year you can hand me ‘a 
check.” 

“But I can’t hand you a check, I 
haven’t got the money,” faltered Sargent. 

“Sell some securities.” 

“I,—I haven’t any,” said Sargent. 

“Mortgage your place.” 

“It’s mortgaged to the handle now,” 
groaned Sargent. Twining knew it. In 
fact it was the record of the mortgage 
that had apprised him of the comparative 
poverty of his father-in-law. 

“Phew,” whistled Twining, “where do 
I come in, then? Here I’ve scraped and 
saved for years, trying to make both 
ends meet, and you’ve lived on my share 
in the firm. What am I to do?” 

From that moment Steven P. Sargent 
became the subject of invective, vitupera- 
tion, anathema on the part of Twining. 

And then, suddenly, Twining brought 
suit for an accounting of the profits of 
the firm. On the day that he brought 
suit his conduct at his own home became 
so unbearable that his wife was forced 
to leave. She left. 

But—-and this circumstance is worth 
noting. She had inherited some of her 
father’s business acumen. She had 
watched. She had put two and two to- 
gether. And when she left, she took 
with her, under her fur coat, a certain 
memorandum. book which Twining had 
kept under lock and key in his desk at 
home. 

The instant that her father opened it, 
he understood its value. 


It was the secret record of Twining’s 
nefarious profits made in his dealings 
with Parsonnet and others of his kind. 

Sargent called up a number on the 
telephone. “Longstreet,” he said to his 
counsel, “will you come up here at once?” 

Longstreet came in the dead of night, 
and when he went he carried with him— 
for safe-keeping—this secret and porten- 
tous journal. 

In due course the accounting action 
was reached on final hearing and tried 
before a vice chancellor at chambers. 
There were present at the trial six per- 
sons,—only six. One was the vice chan- 
cellor. Two were counsel. The remain- 
ing three were Sargent, his daughter, and 
his son-in-law. The case didn’t even get 
into the papers. It was a dry-as-dust 
partnership accounting—who cared about 
it: 

But the six people in the courtroom 
cared a good deal. 

“Well,” said the vice chancellor, “sim- 
ple enough. The complainant Twining 
files his bill for an accounting, and the 
defendant Sargent files his cross bill for 
the same purpose.” 

“And,” said Twining’s counsel, “I 
understand Mr. Sargent is willing to ad- 
mit the amount of his overdraft. He 
owes us so much and so much, total so 
very much.” 

“Do you admit that?” queried the vice 
chancellor of Longstreet. 

Longstreet, smiling, drew forth the 
fatal book. Twining flushed—but only 
momentarily—when it was produced. 

“Do you want me to prove this?” 
queried Longstreet. 

Twining whispered to his counsel; if 
his wife took the stand he foresaw sen- 
sation and notoriety. 

“Oh,” returned complainant’s counsel, 
“we'll admit that Mrs. Twining stole this 
from Mr. Twining’s desk.” 

The vice chancellor raised his eye- 
brows. “Stole?” he queried. 

“T’ll offer it,” said Longstreet. Again 
Twining consulted with his counsel. 
They were silent. 

“T’ll receive it,” said the court. “What 
does it show?” 

Longstreet called Twining; he knew 
that Twining would not dare to perjure 
himself. The story soon came out. The 
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book was damning. It branded Twining 
as a traitor and a thief. 

The vice chancellor scowled at Twin- 
ing over the pages of the book. “You did 
very well, young man; you have profited 
to the extent of over $80,000,—a pleas- 
ing record; you must be proud of it.” 

Twining flushed. His counsel was 
silent. 

“Well,” said the vice chancellor, “any 
more proof?” There was none. 

“You gentlemen are wise in agreeing 
upon figures,” said the vice chancellor ; 
“you'll need no reference. I’ll hear argu- 
ment.” 

Longstreet rose impulsively, regardless 
as to whether the burden was upon him 
orno. “It’s alla question of division and 
subtraction, as I see it,” he said. “Here 
is Sargent. He owes over $30,000 on 
one side of the account. There is Twin- 
ing, who has made these secret profits. 
He owes us two thirds of them. I figure 
out that Twining owes us around $20,- 
000. I haven’t calculated the exact 
amounts.” 

“Short horse, soon curried,” said the 
court, “what do you say, Mr. Brady?” 

Brady rose, the corners of his mouth 
twitching. “A good deal, if your Honor 
please. It is clear that Mr. Sargent, the 
defendant, has overdrawn his account to 
such an extent that he is indebted to 
Twining in over $30,000. This not only 
is a debt; it is a deeper obligation. In 
legal effect the money belongs to us; it 
is our money. It is our share in this en- 
terprise; it is our property. In taking it 
out of the partnership coffers Sargent 
took our property. He therefore actual- 
ly became a trustee, and he holds this 
$30,000 odd as trustee for Twining to- 
day. Holding it as such, he must account 
for it. And if he fail to account, he is a 
plain, every-day, ordinary thief.” 

Twining’s wife uttered an exclamation 
of indignation. 

Brady raised his voice. “I repeat it. 
However unwittingly this man Sargent 
possessed himself of these funds,—and 
hell, they say, is paved with good inten- 
tions,—yet he is, in effect of law, if he 
fail to turn this fund over to my client 
Twining, a thief. The best proof of it is 
that this court, in making its decree, will 
act in personam,—will direct him to pay 
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this fund to Twining and if he fail to 
pay it will lock him up like any ordinary 
criminal.” 

“This harangue seems superfluous,” 
suggested the vice chancellor mildly. 

“If I have stated aught but law, I 
stand here to be corrected,” said Brady. 

What he had said, he had said for the 
express purpose of contrasting the 
strange position occupied by each of 
these two men. For he knew what else 
he had to say. 

“This court,” he continued, “will direct 
Sargent to pay my client Twining a sum 
exceeding $30,000. This court will not 
direct my client Twining to pay one cent 
to Sargent.” 

“What?” cried Longstreet, in amaze- 
ment. 

“Your Honor will refresh your recol- 
lection of the testimony drawn from 
Twining, and corroborated by his so- 
called secret book of account,” went on 
Brady, “your Honor will realize that 
while Twining was a member of the firm 
of Steven P. Sargent, and while that 
firm was acting as the selling agent of 
Hughes & Halsted, and collected its com- 
missions as such selling agent,—that at 
the same time Twining was engaged in 
a so-called nefarious scheme of obtaining 
from purchasers who dealt with Hughes 
& Halsted a so-called nefarious and 
secret profit. He was at the time em- 
ployed, first, on behalf of Hughes & Hal- 
sted, and, as the representative of the 
firm of Sargent, to sell at the price dictat- 
ed by the seller, and at the same time he 
was employed as the agent of the buyer, 
and as a result, and unknown to the sell- 
er, the buyer, and also unknown to Sar- 
gent, he was reaping what my friend 
Longstreet will call an iniquitous profit. 
I may go further and call it a criminal 
profit. It certainly is a fraudulent prof- 
it. This profit, or the fund resulting 
from it, is now in the hands of Mr. Twin- 
ing, and Mr. Longstreet asks this court 
to divide it up among two partners. I 
reply that this court will not lend itself 
to any such scheme; that it will not stoop 
to divide, or make division of, ill-gotten 
gains.” 

Longstreet was upon his feet again. 
“This,” he exclaimed, “is preposterous !” 
the usual remark of counsel who is not 








prepared with a brief. “To adopt this 
view would be to place a premium on 
crime.” 

“Have you any authorities, 
Brady?” asked the court. 

“Fifty,” said Brady readily, “but the 
principle is axiomatic. The first case 
that I find is a case in this state,—a con- 
trolling case. It settles just this question 
once and for all. Todd v. Rafferty’s Ad- 
ministrators, 30 N. J. Eq. p. 254.” 

“Appealed ?” queried the court, jotting 
it down. 

“And affirmed on appeal by the court 
of errors,” returned Brady, “in Rafferty’s 
Administrators v. Todd, in 34 N. J. Eq. 
p. 552.” 

The vice chancellor nodded to the ste- 
nographer. “Get me those books,” he 
commanded. After reading the opinions 
and after hearing Longstreet, the vice 
chancellor shook his head. 

“The situation is unfortunate,” he re- 
marked, “but I am bound by the Rafferty 
decision ; it is on all fours with the facts 
in this case. The result is paradoxical. 
Here is the complainant Twining, con- 
victed in the highest degree of immoral- 
ity, treachery, and fraud, and the law 
cannot here touch him, long as its arm 
may be. He must, so far as this court is 
concerned, keep what he has. On the 
other hand, here is a citizen of eminent 
respectability, to be charged with none of 
this moral turpitude, whose every act has 
been open and aboveboard; and yet this 
court must direct him to pay over to his 
despicable partner thousands and thou- 
sands of dollars. Mr. Brady, I am forced 
to give you a decree.” 

Twining got his decree, and sold out 
Sargent, lock, stock, and barrel. By vir- 
tue of the sale and by virtue of his part- 
nership agreement, which provided for a 
survivorship in case of death or other 
contingency, he used the name of Steven 
P. Sargent,—continues its use to this day. 
But to this day no effort has been made 
either by Hughes & Halsted, nor by Day- 
Marcellus Co. to compel him to disgorge. 
He has in his own possession the fateful 
book of secret account. His testimony 
on the trial detailed as few names, facts, 
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dates, as possible; and, besides, Parson- 
net still holds his long lean fingers on the 
pulse of Day-Marcellus Co. 

And like a Zeppelin or a bird of prey, 
Twining, single, prosperous, specious, at- 
tractive, unscrupulous—still soars across 
the continent seeking whom he may de- 
vour, or whom he can peck at; for, be 
it remarked, his pecks here, there, every- 
where, bring him bushels of coin. 

Sargent, despondent, downcast, almost 
outcast, spending disconsolate days with 
his daughter at a second-rate boarding 
house, was routed out by Hughes of 
Hughes & Halsted. 

“Sargent,” said Hughes, “how’s your 
heart?” 

“Hang my heart,” returned Sargent, 
“it does nothing else but rest. It’s sound 
as a dollar. It’s my appetite that 
worries me.” 

“Haven’t any?” asked Hughes. 

“Too much,” smiled Sargent. 

“Sargent,” said Hughes, 
through with selling agents.” 

“I should think you would be,” re- 
turned Sargent. 

“We're going to market our own ma- 
chines,” said Hughes, “and for the pur- 
pose we're going to install a new depart- 
ment.” 

“Good,” said Sargent, “you ought to 
have done it long ago.” 

“We’re going to do it now, if we can. 
But we don’t know how. If—if—,” fal- 
tered Hughes, “you'll put on your coat 
and come across the river, and,—and 
take charge of it for us,—” his glance 
strayed to the form of Genevieve, “and 
—and bring a woman secretary—.” 

Genevieve sprang forward. She was 
too late. Sargent crashed down to the 
floor. But he soon recovered. 

“It’s not—my heart,” he cried, “my 
God !—it’s joy!” 

Perhaps there was a little bit of hun- 
ger mixed in with it! you can’t get every- 
thing to eat in boarding-houses of the 
second class. 
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Shakespeare vs. Bacon 


IDESPREAD comment has been 

made upon the decision recently 
rendered by Judge Richard S. Tuthill, of 
Chicago, in the circuit court, in an action 
brought by William N. Selig, moving pic- 
ture promoter, to restrain Colonel George 
Fabyan and others from “defaming the 
name of William Shakespeare.” It ap- 
pears that Colonel Fabyan advocates the 
theory that Bacon was the real author of 
the Shakespearean plays, and _ that 
Shakespeare was merely employed by 
Bacon to interpret these dramatic works. 


These views are based upon researches 
extending over several years, and carried 
on at great expense by the aid of an ex- 
pert staff of literary workers. The 
publication of the volume pi esenting the 
evidence collected by Colonel Fabyan is 
sought to be enjoined on the ground that 
it would injure the production of 
Shakespeare’s plays in moving pictures 
by tending to show that Bacon was the 
author. The injunction was denied, and 
damages awarded the defendant because 
of inconvenience sustained. Later news- 
paper reports state that Judge Tuthill has 
set aside his decision; probably upon 
some ground not relating to the question 
of the authorship of the dramas. 


In his decision Judge Tuthill says in 
part: 


That William Shakespeare was born April 
23, 1564; that he went to London about 1586 
or 1587, that for a time thereafter he made 
his living working for Burbage, that he later 
became an actor in Burbage’s theater and in 
traveling theatrical companies, that he retired 
about 1609 or 1610 to live in Stratford-on- 
Avon, where he engaged in business to the 
time of his death on April 23, 1616, and that 
Shakespeare was not an educated man, are 
allegations which the court finds true. 

The court further finds that Francis Bacon 
was born January 26, 1560; that he was edu- 
cated not only in English, but in French, 
Latin, Italian, German, and had a general 
education equal to or superior to any one of 
his age; that he was the compiler of a book 
of 1,560 axioms and phrases selected from 
the greatest authors and books of all time; 
that in his youth literary people were frowned 
upon in England, but in Paris literary people 
were in the favor of the reigning powers, and 
literature was having a renaissance. Bacon 
went to Paris in his early youth and spent 
several years in this atmosphere. 

The court takes judicial notice of histori- 
cal facts and facts well known, and finds that 
there has been for sixty years a controversy 
over the authorship of certain works which 
were published shortly after the death of 
Shakespeare and attributed to Shakespeare; 
that the question always has been an open 
question among scholars of equal authority 
and standing in the world of letters, literature, 
and knowledge as to the authorship of the 
abovementioned works, and that a vast bib- 
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liography, estimated by those who are in a 
position to know, at 20,000 volumes, has been 
written in discussion of the vexed question. 

The court further finds that by the pub- 
lished and acknowledged works of Francis 
Bacon there is given a cipher which Bacon 
devised in his early youth when in Paris, 
called the bilateral cipher; that the witness, 
Elizabeth Wells Gallup, has applied that cipher 
according to the directions left by Francis 
Bacon, and has found that. the name and char- 
acter of Shakespeare were used as a mask by 
Francis Bacon to publish philosophical facts, 
stories, and statements, contributing to the lit- 
erary renaissance in England which has been 
the glory of the world. 

The court further finds that the claim of 
the friends of Francis Bacon that he is the au- 
thor of said works of Shakespeare, and the 
facts and circumstances in the real bibliog- 
raphy of the controversy over the question of 
authority and the proofs submitted herein con- 
vinced the court that Francis Bacon is the au- 
thor. 


It is not likely that an adverse pro- 
nouncement, however solemn, will be ac- 
cepted as conclusive by either the Shakes- 
pearean or Baconian partisans in the 
world of letters. 

The Elizabethan days are far away, 
and are likely to keep their secret,—if 
secret there be. A Philadelphia “me- 
dium” is said to have interviewed the 
spirits of Shakespeare and Bacon, and 
to have obtained the assurance of each 
that Shakespeare wrote the plays. But 
necromancy calling “spirits from the 
vasty deep” will receive little credence. 

A good story is told of the time Proc- 
tor Knott asked a distinguished company 
to meet at dinner Ignatius Donnelly, 
then a member of Congress, and well 
known as an enthusiastic supporter of 
the Baconian theory. Inevitably the 
then Kentucky representative, Joseph C. 
S. Blackburn, and the renowned Ken- 
tucky humorist, Colonel Richard C. 
Wintersmith, were of the party. 

Mr. Donnelly proceeded to state and 
elaborate his hypothesis and expound 
and elucidate his cryptogram. Colonel 
Wintersmith listened with the courteous 
attention which was his characteristic, 
says the Louisville Courier Journal. 
But, as the story lengthened and the ar- 
gument thickened, the wine, which at a 
certain point usually made the Colonel 
at least abruptly frank, got in its work. 
At length he could stand it no longer. 
“Mr. Donnelly,” he said, “I cannot al- 
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low you to go any further on this line, 
because I know, as a matter of fact, 
that William Shakespeare, of Stratford- 

on-Avon, wrote those plays,—every one 
of them.” Donnelly, startled, said: 

“How could you know that, Colonel 
Wintersmith?” And, without a mo- 
ment’s hesitation, but with an air of 
finality, the Colonel replied: “Because I 
was there, sir, and | saw him write 
them.” Though knocked almost speech- 
less, Donnelly found voice to murmur, 
“Why, Colonel Wintersmith, it was three 
hundred years ago,” and, turning placid- 
ly to Mr. Blackburn, the Colonel said, as 
if exchanging a pleasantry, “Joe, how 
time passes !” 

A more plausible suggestion is made 
in a book referred to in the Philadelphia 
Ledger as having been published in Lon- 
don in 1728 under the title, “An Essay 
Against Too Much Reading.” Evident- 
ly it was written some time before it was 
printed. The most notable parts of it 
are allusions to Shakespeare. One 
paragraph states: 


I will give you a short account of Mr. © 
Shakespeare’s proceeding, and that I had from 
one of his intimate acquaintance. His being 
imperfect in some things was owing to his not 
being a scholar, which obliged him to have 
one of those chuckle-pated historians for 
his particular associate that could scarce speak 
a word but upon that subject; and he main- 
tained him or he might have starved upon his 
history. And when he wanted anything in his 
way, as his plays were all historical, he sent 
to him and took down the heads of what 
was for his purpose in characters, which were 
thirty times as quick as running to the books 
to read for it. Then with his natural flowing 
wit he worked it into all shapes and forms, 
as his beautiful thoughts directed. The other 
put it into grammar, and instead of reading 
he stuck close to writing and study without 
book. How do you think reading could have 
assisted him in such great thoughts? It 
would only have lost time. When he found 
his thoughts grow on him so fast he could 
have writ forever had he liv’d so long. 


It is credible that the actor and play- 
wright of Stratford and London, by con- 
versation with others and a free use of 
existing materials, should have prepared 
the plays that stand in his name. It 
seems likely that he gleaned in many 
fields and modified, rearranged, and 
adorned his gathered spoil with the 
plastic touch of genius. In any event, 
we may be thankful for the matchless 
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lines, whether they were inscribed by a 
lord chancellor or the son of a Warwick- 
shire glover. 


Excessive Zeal 


"THE old rule of criminal law, that a 
good motive is no defense where the 
act complained of is a crime in contem- 
plation of law, was applied in the Ken- 
tucky case of Delk v. Commonwealth, 
178 S. W. 1129, L.R.A.1916B, 1117, 
which holds that a preacher is guilty of 
a breach of the peace in using before a 
congregation of men, women, and chil- 
dren assembled for public worship, ob- 
scene language of a character calculated 
to insult his hearers and provoke an as- 
sault, although his intention is merely 
to rebuke the sin of impurity, with no 
intent to disturb or embarrass anyone. 

A like result has been reached in an- 
alogous cases. In Holcombe v. State 
(1908) 5 Ga. App. 47, 62 S. E. 647, 
where a minister, carrying on revival 
services for men only, had asked the 
women to leave, and made a vulgar re- 
mark about one who remained, his state- 
ment was held obscene and vulgar with- 
in the meaning of § 396 of the Code of 
1895, the court holding that the time, the 
place, and the circumstances, instead of 
making or tending to make its use on the 
particular occasion less likely to offend 
the modesty of any woman who might 
hear it, tended distinctly to the contrary. 

So, in Com. v. Snelling (1834) 15 
Pick. (Mass.) 337, on the trial of an 
indictment for criminal libel, it was held 
that the defendant could not rebut the 
presumption of malice by introducing 
evidence that his object was to attack 
vicious persons injurious to the morals 
of the community, and was therefore 
philanthropic, any act done wilfully and 
purposely to the prejudice of another, 
which is unlawful, being, as against such 
person, malicious. 

The prevailing rule has never been bet- 
ter stated than by Cockburn, Ch. J., in 
the leading case of Reg. v. Hicklin 
(1868) L. R. 3 Q. B. 360 (a prosecution 
for publishing an obscene book) when he 
said: 

“T think the old, sound, and honest 
maxim, that you shall not do evil that 
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good may come, is applicable in law as 
well as in morals; and here we have a 
certain and positive evil produced for the 
purpose of effecting an uncertain, re- 
mote, and very doubtful good. I think, 
therefore, the case for the order is made 
out, and although I quite concur in 
thinking that the motive of the parties 
who published this work, however mis- 
taken, was an honest one, yet I cannot 
suppose but what they had that intention 
which constitutes the criminality of the 
act; at any rate, that they knew per- 
fectly well that this work must have the 
tendency which, in point of law, makes 
it an obscene publication; namely, the 
tendency to corrupt the minds and mor- 
als of those into whose hands it might 
come. The mischief of it, I think, can- 
not be exaggerated. But it is not upon 
that I take my stand in the judgment I 
pronounce. I am of opinion, as the 
learned recorder has found, that this is 
an obscene publication. I hold that, 
where a man publishes a work manifestly 
obscene, he must be taken to have had 
the intention which is implied from that 
act; and that, as soon as you have an 
illegal act thus established, guoad the in- 
tention and quoad the act, it does not lie 
in the mouth of the man who does it to 
say, ‘Well, I was breaking the law, but 
I was breaking it for some wholesome 
and salutary purpose.’ The law does not 
allow that; you must abide by the law, 
and if you would accomplish your object, 
you must do it in a legal manner, or let 
it alone; you must not do it in a manner 
which is illegal.” 


Censorship of Moving Pictures 


"THE charter of the city of Minneapolis 

gives to the mayor the power to re- 
voke any license issued by authority of 
the city council. The licensee of a theater 
arranged to exhibit the photoplay “The 
Birth of a Nation,” and the mayor noti- 
fied him that if he did so his license 
would be revoked. 

In an action brought to enjoin such 
revocation and entitled Bainbridge v. 
Minneapolis, 154 N. W. 964, it is held 
that, having exercised a fair legal discre- 
tion in the censorship of the film, threat- 
ened act:on to revoke the theater license, 
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if the exhibition of the picture is per- 
sisted in, will not be interfered with by 
the courts. 

On the other hand, as appears by the 
note appended to this decision in L.R.A. 
1916C, 224, it has been held that an in- 
junction will be granted against a 
threatened revocation of a theater li- 
cense by a commissioner of license if a 
certain moving picture (“The Ordeal’) 
is shown, where the threatened action 
to revoke is based not on his own judg- 
ment, but on the opinion of a self-con- 
stituted board of censors and of the com- 
missioner’s deputy that the picture might 
occasion racial differences, and it is 
shown that the picture is morally unob- 
jectionable and one at which no Ameri- 
can could take offense. Life Photo Film 
Corp. v. Bell (1915) 90 Misc. 469, 154 
N. Y. Supp. 763. 

So, the fact that a moving picture 
(“The Ordeal”) depicting scenes during 
the Franco-Prussian War shows a Ger- 
man officer in a cruel and inhuman light, 
and so might offend some supersensitive 
Teuton, is not a proper basis for a com- 
missioner of licenses to prevent its ex- 
hibition where the testimony of the 
commissioner himself is that there is 
nothing in the picture that could offend 
Americans. Life Photo Film Corp. v. 
Bell (N. Y.) supra. 

Moving pictures which depict scenes 
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To elevate the morals of our people, to hold up the law as that 
sacred thing which, like the ark of God of old, may be touched by 
irreverent hands, but frowns upon any intention to dethrone its su- 
premacy; to unite our people in all that makes home comfortable, 
as well as to give our energies in the direction of material advance- 
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of crime have been held to be immoral 
and their suppression warranted. 

Thus, in Block v. Chicago (1909) 239 
Ill. 251, 130 Am. St. Rep. 219, 87 N. E. 
1011, it was held that moving pictures 
such as the “James Boys” and “Mid- 
night Riders,” which portray exhibitions 
of crime, are immoral, though illustrating 
experiences connected with the history 
of the country, within the meaning of an 
ordinance prohibiting the exhibition of 
obscene and immoral pictures, and so 
properly suppressed. 

And in Edelstein v. Bell (1915) 91 
Misc. 620, 155 N. Y. Supp. 590, it was 
held that there was no abuse of dis- 
cretionary powers resting in the com- 
missioner of licenses in denying a license 
to show a film entitled “The Frank 
Case,” which purported to show scenes 
connected with that noted murder trial, 
especially as no useful purpose would be 
served by its exhibition. 

But that certain moving picture 
theaters exhibit pictures that are vulgar 
and licentious and represent cases of 
lawlessness and crime, so that the revo- 
cation of the licenses of such places 
would be warranted, does not warrant 
a general order revoking all licenses 
granted to moving picture shows. 
William Fox Amusement Co. v. Mc- 
Clellan (1909) 62 Misc. 100, 114 N. Y. 
Supp. 594. 
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The weakest arm is strong enough that strikes with the swrod of justice. —John Webster. 


Abatement — action for alimony — 
death of plaintiff. An action by a 
woman to recover unpaid instalments of 
alimony under a decree of divorce is held 
not abated by her death in Van Ness v. 
Ransom, 215 N. Y. 557, 109 N. E. 593, 
but her personal representative may be 
substituted in her place and prosecute 
the action to termination. 

The death of the wife as affecting ali- 
mony is the subject of the note accom- 
panying this decision in L.R.A.1916B, 
852. 


Affidavit — marriage — age of par- 
ties — falsity. Under the statute mak- 
ing it a misdemeanor to swear falsely in 
an affidavit that the persons for whom a 
marriage certificate is asked are of law- 
ful age, it is held in State v. Rupp, 96 
Kan. 446, 151 Pac. 1111, that a convic- 
tion may be had notwithstanding the affi- 
ant did not know his statement to be un- 
true. In order that the maker of a false 
affidavit in that connection may be pro- 
tected from prosecution by reason of a 
mistake on his part, he must, while acting 
in good faith and upon reasonable 
grounds, have believed the facts to be as 
he stated them. 

The authorities on unqualified state- 
ments without knowledge of the facts as 
perjury are collected in the note append- 
ed to this case in L.R.A.1916B, 848. 


Apportionment — expense of mov- 
ing poles from railroad to give clear- 
ance. That the expense of moving a 


pole line further away from a railroad 
track for safe clearance should be ap- 
portioned according to priority of oc- 
cupancy is held in the Illinois Case of 
American Steel Foundries v. Kinloch 
Teleph. Co. P.U.R.1916B, 10, where it 
appears that part of the track was built 
prior to and part after the erection of the 
pole line. 


Apportionment — telephones — cost 
of service — different classes of serv- 
ice. In order to find the unit cost of tele- 
phone service, the Wisconsin Commis- 
sion held in case of Re St. Croix Teleph. 
Co. P.U.R.1916A, 552, that expenses 
should first be directly allocated to each 
class of service in the regular way, after 
which, in order to divide the cost of the 
unit of service between the two consum- 
ers responsible for it, the allocated ex- 
penses should be reapportioned on a use 
basis. 


Assault — attachment — resisting 
officer. That an owner in possession of 
personal property cannot maintain such 
possession by force against an officer at- 
tempting to attach it as the property of 
a stranger is held in the Rhode Island 
case of State v. Selengut, 95 Atl. 503, 
annotated in L.R.A.1916B, 955. 


Bastardy — testimony of married 
mother. A statute making the mother a 
competent witness in a bastardy proceed- 
ing is held in the case of Kennedy v. 
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State, 117 Ark. 113, 173 S. W. 842, an- 
notated in L.R.A.1916B, 1052, not to 
enable a married mother in such pro- 
ceedings to testify to nonaccess of her 
husband, and, therefore, testimony of a 
woman who has a husband living, that 
another man is the father of her child, 
with nothing to show nonaccess of the 
husband, is not sufficient to establish the 
bastardy. 


Bills and notes — conditional deliv- 
ery. A promissory note, it is held in 
Horton v. Birdsong, 35 Okla. 275, 129 
Pac. 701, L.R.A.1916B, 1048, may be de- 
livered conditionally, and this may be 
accomplished by delivery to the payee 
himself, with proper instructions in rela- 
tion to the condition. 


Bills and notes — consent to exten- 
sion of time — waiver of notice of dis- 
honor. One who, before maturity, in- 
dorses a note authorizing extension of 
time for payment, notice of which he 
waives is held also to waive notice of dis- 
honor at the termination of the extension 
in the North Carolina case of First Nat. 
Bank v. Johnson, 86 S. E. 360, annotated 
in L.R.A.1916B, 941. 


Bulk Sales Law — resale — garnish- 
ment of proceeds. One who purchases 
a retail stock of merchandise without 
complying with the bulk sales law, under 
which the transaction is, therefore, void, 
is held in the Texas case of Owosso 
Carriage & Sleigh Co. v. McIntosh & 
Warren, 179 S. W. 257, annotated in 
L.R.A.1916B, 970, to hold the property 
in trust for creditors of the merchant, 
and they may garnish the proceeds there- 
of in his hands even though he purchased 
in good faith, paid full value for the 
property, and sold it again before the 
garnishment was served. 


Cancelation — deed — breach of 
condition. Cancelation affords the only 
adequate relief in a case where an aged 
and infirm man conveys all his real estate 
to another in consideration of an agree- 
ment by such party to live with, care for, 
and nurse him as long as he shall live, 
where such transaction is entered into by 
him because of his belief that the grantee 
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returns the love and esteem which he 
holds for the grantee, and because of 
such supposed affection he contracts for 
such care and attention. The necessity 
of avoiding such contracts in cases where 
there is an intentional and inexcusable 
failure to perform by the grantees, in 
order to do justice, is so paramount, and 
cancelation being the only adequate and 
complete remedy in such a case, it is held 
in the New Mexico case of Anderson v. 
Reed, 148 Pac. 502, L.R.A.1916B, 862, 
that the court will give the remedy upon 
any reasonable theory, as where the com- 
plaint proceeds upon the theory of fraud 
in the inception of the contract, and the 
facts show that the grantee never intend- 
ed to perform the contract. 


Commissions — jurisdiction — rail- 
roads — covered bridge obstructing 
view of crossing. That the Maine Com- 
mission has no jurisdiction of a com- 
plaint to require a railroad to remove so 
much of its covered bridge as obstructs 
the view of travelers upon a near-by pub- 
lic highway approaching the railroad 
grade crossing, where the bridge is con- 
structed upon the railroad’s right of way, 
and the use thereof does not affect the 
rates or character or quality of service 
within the statute (Public Laws of 1913, 
chap. 129, § 41) giving regulatory pow- 
ers to the Commissions, is held in Hamp- 
den v. Bangor R. & Electric Co. P.U.R. 
1916A, 928. 


Corporation — chamber of com- 
merce — ultra vires. The granting by 
a chamber of commerce having charter 
authority to foster and promote the com- 
mercial, industrial, physical, and moral 
development of the city in which it is lo- 
cated, of subsidies to secure the opera- 
tion of steamboats to and from the city 
in order to lower freight and passenger 
rates, is held not ultra vires in the 
Arkansas case of Gregg v. Little Rock 
Chamber of Commerce, 179 S. W. 658, 
L.R.A.1916B, 1006, which seems to be a 
case of first impression. 


Criminal law — trial of accessory — 
evidence of principal's guilt. A record 
showing merely a verdict against the 
principal without judgment or sentence 
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thereon‘is held not admissible upon the 
question of his guilt on the trial of an ac- 
cessory, in Com. v. Minnich, 250 Pa. 363, 
Atl. 565, annotated in L.R.A.1916B, 
950. 


Damages — loss of profits — sales — 
discharge after securing prospects. The 
mere fact that one employed to sell auto- 
mobiles on commission has secured a list 
of “prospects” when his employment is 
wrongfully terminated is held in McGin- 
nis v. Studebaker Corp. 75 Or. 519, 146 
Pac. 825, annotated in L.R.A.1916B, 868, 
not to entitle him to recover as damages 
the profits which he might have made had 
he made sales to them, since his ability 
to make the sales is mere speculation. 


Depreciation — investment of fund 
— right to share profits. That a depre- 
ciation fund invested in the plant should 
share in the net profits on the same terms 
as a stockholder is held in the New 
Hampshire case of Re Exeter & H. Elec- 
tric Co. P.U.R.1916B, 69. 


Discrimination — rates — municipal 
plant — higher rates to consumers out- 
side the municipality. That a municipal 
electrical utility may be permitted to 
charge a higher rate to consumers with- 
out the municipality than to residents, 
where the rate to the former is not un- 
reasonably high in comparison with the 
cost of service and other conditions af- 
fecting rates, is held in the Wisconsin 
case, Re Fennimore, P.U.R.1916A, 848. 


Divorce — alimony pendente lite — 
release of marital obligations — effect. 
Allegation of a release from marital ob- 
ligations is held no defense to a petition 
for alimony and suit money pendente lite 
in an action for separate maintenance in 
the Washington case of Robinson v. Rob- 
inson, 151 Pac. 1128, which is accompa- 
nied in L.R.A.1916B, 919, by a note on 
agreement releasing husband from obli- 
gations or providing for wife’s support, 
not made during the pendency of divorce 
proceedings as affecting right to alimony. 


Elections — preferential voting — 
constitutionality. The preferential sys- 
tem of voting provided by the Duluth 
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charter, whereby first choice, second 
choice, and additional choice votes are 
permitted, and are counted in a manner 
therein provided, is held unconstitutional 
as in contravention of article 7, § 1 and § 
6, of the Constitution in Brown v. Small- 
wood, 130 Minn. 492, 153 N. W. 953, 
annotated in L.R.A.1916B, 931. 


Eminent domain — logging railroads 
— common carrier. The owner of tim- 
ber land who undertakes to construct a 
railroad from a steamboat landing to his 
timber land, not for the purpose of serv- 
ing the public, but to transport his tim- 
ber to market, is held not a common car- 
rier entitled to the benefit of the power 
of eminent domain to secure a right of 
way in Anderson v. Smith-Powers Log- 
ging Co. 71 Or. 276, 139 Pac. 736, L.R.A. 
1916B, 1089. 


Estoppel — leaving mortgage with 
one having same name — assignment. 
That a mortgagee is not, by leaving the 
mortgage for safe-keeping with another 
person bearing his name, estopped from 
asserting his title against one to whom 
the custodian assigned the mortgage by 
the use of his own name is held in 
People’s Trust Co. v. Smith, 215 N. Y. 
488, 109 N. E. 561, L.R.A.1916B, 840. 


Fire — setting out by railroad — con- 
tributory negligence. That one owning 
a barn beside a railroad track may be 
found negligent in leaving a window open 
next the track, with combustible mate- 
rials scattered about inside, so as to pre- 
vent his holding the railroad company 
liable for destruction of the property by 
sparks from a locomotive passing through 
the window is held in the Texas case of 
St. Louis Southwestern R. Co. v. Arey, 
179 S. W. 860, L.R.A.1916B, 1065. 


Food — warranty of package goods. 
One bottling for public consumption a 
beverage prepared by another as a harm- 
less drink does not warrant it is held in 
Crigger v. Coca-Cola Bottling Co. 132 
Tenn. 545, 179 S. W. 155, accompanied 
by supplemental annotation in L.R.A. 
1916B, 877, that the bottle contains no 
injurious, harmful, or deleterious sub- 
stance, but his liability to a consumer in- 
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jured by the presence of such substance 
in the bottle depends upon negligence in 
the performance of his work which re- 
sults in such condition. 


Fraud — statement as to intended 
public improvement — effect. The state- 
ment by a property owner or his agent 
to effect a sale of it, that an irrigation 
project would pass close enough to the 
property to furnish water for it, is held 
not such fraud as will justify a rescission 
in Stewart v. Larkin, 74 Wash. 681, 134 
Pac. 186, L.R.A.1916B, 1069, although 
the project is not constructed, where the 
purchaser knew that the project had not 
been begun, and could get no definite in- 
formation about it. 


Highway — operation of jitney bus 
— absence of ordinance — effect. 
Failure of the municipality to pass an 
ordinance is held in the Tennessee case 
of Memphis Street R. Co. v. Rapid Tran- 
sit Co. P.U.R.1916A, 834, 179 S. W. 635, 
L.R.A.1916B, 1143, to give persons wish- 
ing to operate jitney buses on the streets 
no right to do so, where the statute pro- 
vides that it shall be unlawful to operate 
such vehicles without first obtaining a 
license under ordinance from the city. 


Highway — refusal to provide for 
sidewalk — right of abutting owner. 
The refusal of a municipal corporation 
to set apart a portion of a highway fora 
sidewalk is held in the North Carolina 
case of Crotts v. Winston-Salem, 86 S. 
E. 792, annotated in L.R.A.1916B, 1049, 
to give the abutting owner no right of 
action against it, in the absence of fraud 
or oppression constituting manifest abuse 
of discretion. 


Highway — regulation of use by jit- 
ney buses. That the legislature may reg- 
ulate the use of public highways by per- 
sons operating jitney buses, since the 
right to make such use is a franchise, to 
be withheld or granted as the legislature 
sees fit is held in the Tennessee case of 
Memphis v. State, P.U.R.1916A, 825, 179 
S. W. 631, accompanied in L.R.A.1916B, 
1151, by a note on regulation of jitney 
buses. 


63 


Highway — removal of area. A city 
owning the fee of its streets but which 
fails to object to the construction of an 
area way in the sidewalk to furnish ac- 
cess and light to the basement of an ad- 
joining building is held not estopped in 
the Iowa case of Callahan v. Nevada, 153 
N. W. 188, L.R.A.1916B, 927, from re- 
quiring its removal; at least, if there are 
other means of access to the basement. 


Highway — turning scalding water 
into — liability for injury. A manufac- 
turer who turns scalding water into an 
open ditch in the adjoining highway is 
held liable in the case of Conway v. Kins- 
ton, 169 N. C. 577, 86 S. E. 524, for in- 
jury to a child who falls into it, although 
the ditch was concealed by weeds which 
it was not the manufacturer’s duty to 
remove, and the municipality had taken 
no steps to require the covering of the 
ditch for the protection of the public. 

The question of duty toward children 
as to obstructions or defects in the streets 
is considered in the note accompanying 
this case in L.R.A.1916B, 945. 


Homicide — killing in defense of 
sister. That a man may kill in defense of 
his sister where she would have the right 
of self-defense, and in response to a call 
for help he finds a man has thrown her 
down and is apparently choking her to 
death, is held in People v. Forte, 269 Ill. 
505, 110 N. E. 47, L.R.A.1916B, 924. 


Husband and wife — assault on wife 
— right to sue. The common-law ina- 
bility of a wife to sue her husband for 
assault is held not abrogated in the Ten- 
nessee case of Lillienkamp v. Rippetoe, 
179 S. W. 628, L.R.A.1916B, 881, by stat- 
utes removing the disabilities of cover- 
ture and making it a misdemeanor for a 
man to commit assault and battery upon 
his wife. 


Husband and wife — suit against 
husband for assault. That a woman 
may sue her husband for assault under a 
statute permitting her to sue and be sued 
in all matters in law and equity as if she 
were unmarried is held in the New 
Hampshire case of Gilman v. Gilman, 95 
Atl. 657, L.R.A.1916B, 907. 
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Ice — title — owner of soil or flow- 
age rights. The owner of the soil, and 
not of the flowage right, is held entitled 
in Valentino v. Schantz, 216 N. Y. 1, 109 
N. E. 866, annotated in L.R.A.1916B, 
1044, to the ice formed on a pond created 
under a grant for water power, and he 
may remove it so far as he can do so 
without injury to the mill privilege. 


Imprisonment for debt — judgment 
in tort for seduction. The constitution- 
al prohibition of imprisonment for debt 
is held to apply to imprisonment upon a 
judgment for damages for seduction, in 
the Washington case of Bronson v. Sy- 
verson, 152 Pac. 1039, L.R.A.1916B, 993. 


Injunction — against draining ceme- 
tery into water course. Equity, it is held 
in the Illinois case of Sutton v. Findlay 
Cemetery Asso. 110 N. E. 315, L.R.A. 
1916B, 1135, may enjoin the use of tile 
to underdrain a cemetery into a water 
course without establishing its character 
as a nuisance in an action at law, where 
the evidence leaves it substantially free 
frem doubt that the proposed drainage 
will contaminate the water of the stream 
to the injury of lower riparian owners. 


Injunction — against operation of jit- 
ney bus — right of street railway com- 
pany. That a street car company having 
a franchise to operate its cars on a partic- 
ular street may maintain a bill to enjoin 
the operation thereon of jitney buses for 
which the license required by law has not 
been obtained and cannot be under exist- 
ing conditions is held in the Tennessee 
case of Memphis Street R. Co. v. Rapid 
Transit Co. P.U.R.1916A, 834, 179 S. W. 
635, L.R.A.1916B, 1143. 


Injunction — nuisance — special in- 
jury. The operation by irresponsible 
owners upon a city street of jitney buses 
contrary to law, which race with street 
cars for patronage and otherwise imperil 
the safety of the public, it is held in the 
Tennessee case of Memphis Street R. Co. 
v. Rapid Transit Co. P.U.R.1916A, 834, 
179 S. W. 635, L.R.A.1916B, 1143, con- 
stitutes a nuisance which may be enjoined 
by any individual specially injured there- 
by. 
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Insurance — accident — dilation of 
heart — cold bath. Where an insured 
holding an accident policy indemnifying 
him against bodily injuries which, in- 
dependently of all other causes, are 
effected solely and exclusively by exter- 
nal, violent, and accidental means, suffers 
an injury due to the dilation of the heart, 
following the voluntary taking of a cold- 
water bath, it is held in New Amsterdam 
Casualty Co. v. Johnson, 91 Ohio St. 
155, 110 N. E. 475, annotated in L.R.A. 
1916B, 1018, that the injury will not be 
considered as the result of an accident, 
where, under the circumstances attend- 
ing the dilation, there is no evidence that 
anything occurred which the insured had 
not planned or anticipated, excepting the 
dilation and its consequences. 


Judgment — admitted perjury — 
equitable relief. That the admission of 
perjury contributing to the securing of a 
judgment will not give equity jurisdic- 
tion to set the judgment aside as for 
fraud is held in the Washington case of 
Robertson v. Freebury, 152 Pac. 5, anno- 
tated in L.R.A.1916B, 883. 


Judgment — order — alimony. An 
order of the supreme court of New York 
made on motion in a suit for separation, 
not matured for final hearing, granting to 
the plaintiff alimony pendente lite, and 
never in any sense carried into final judg- 
ment in the cause, is held not enforceable 
in West Virginia, in Henry v. Henry, 74 
W. Va. 563, 82 S. E. 522, L.R.A.1916B, 
1024, even as to instalments of such ali- 
mony due and unpaid; it being in effect, 
a mere interlocutory decree, subject to 
modification and vacation by the court 
which entered it. 


Larceny — corpus delicti — what 
sufficient to establish. The corpus delic- 
ti in larceny, it is held in State v. Scott, 
86 Wash. 296, 150 Pac. 423, accompanied 
by supplemental annotation in L.R.A. 
1916B, 844, is established by evidence 
that money belonging to one person was 
in a trunk at a certain time, and that a 
few hours later it was not there, but had 
been removed by a stranger. 
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Libel — placing name on slow-pay 
list. It is held not libelous per se in Mc- 
Donald v. Lee, 246 Pa. 253, 92 Atl. 135, 
L.R.A.1916B, 915, for a member of a 
medical association of a particular city 
to contribute the name of a slow-pay pa- 
tient to a list prepared by the association 
for its own use, which is printed in such 
a manner that no one but a member of 
the association would know its meaning. 


Limitation of actions — amendment 
— adding parties. The filing of an 
amendment adding the names of the 
brothers and sisters as parties plaintiff in 
an action, though permitted more than 
two years after the filing of the original 
petition, is held not the statement of a 
new cause of action in the Oklahoma case 
of Motsenbocker v. Shawnee Gas & Elec- 
tric Co. 152 Pac. 82, L.R.A.1916B, 910, 
but the amendment relates back to the 
commencement of the action so as to de- 
feat a plea of the statute of limitations. 


Master and servant — injury to vol- 
unteer — interest. That an employee in 
a warehouse who, to facilitate the busi- 
ness of his employer, heeds the request 
of a truckman to assist in unloading a 
package from a truck to the warehouse, 
may hold the owner of the truck liable 
for injury negligently inflicted upon him 
by the driver in the performance of the 
work is held in the Washington case of 
Geer v. Sound Transfer Co. 152 Pac. 691, 
L.R.A.1916B, 987. 


Master and servant — limitation of 
hours — cashier in grocery. That a 
cashier in a grocery store whose duty 
is to receive pay from customers accord- 
ing to slips presented, and incidentally 
do some bookkeeping, may be found to 
be within a statute providing that no 
woman shall be employed in laboring in 
any mercantile establishment more than 
a certain number of hours per day, 
where telephone and telegraph opera- 
tors are expressly named in the statute 
is held in the case of Com. v. John T. 
Connor Co. 222 Mass. 299, 110 N. E. 
301, L.R.A.1916B, 1236. 


Monopoly and competition — motor 
bus routes — indirect conflict with 
street cars. That routes for the opera- 
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tion of motor buses in a city that do not 
directly conflict with existing street car 
lines do not violate any right of the lat- 
ter to protection from wasteful compe- 
tition under the Public Service law, is 
held in the New York case of Gray’s 
Petition, P.U.R.1916A, 33, although the 
buses will take traffic from the street 
cars by furnishing direct transportation 
to a large number of persons who have 
had no direct facilities. It was said that 
the duty of the Commission, under the 
Public Service law, to protect the exist- 
ing investment of transportation com- 
panies from wasteful competition must 
be subordinated to the primary duty to 
the public, if they conflict upon an appli- 
cation for a certificate of convenience 
and necessity to operate a motor bus 
system in a city in which street railways 
operate. 


Municipal corporation — liability for 
injury by vaccination. A municipal 
corporation which, in the exercise of its 
discretionary power, establishes a quar- 
antine district because of the prevalence 
of smallpox, is held not liable in How- 
ard v. Philadelphia, 250 Pa. 184, 95 Atl. 
388, annotated in L.R.A.1916B, 917, for 
the negligence of an employee of the 
board of health in vaccinating a person 
with his permission to enable him to 
escape the quarantine. 


Municipal corporation — power to 
prohibit advertisements of intoxicating 
liquor. Power to prohibit the display 
of advertisements of intoxicating liquors 
within its limits is held not conferred 
upon a municipal corporation in Haskell 
v. Howard, 269 Ill. 550, 109 N. E. 992, 
annotated in L.R.A.1916B, 893, by au- 
thority to regulate or prohibit the sale 
of intoxicating liquor, or by a statute 
forbidding the taking of orders for such 
liquor in anti-saloon territory, which the 
municipality is. 

Nor does the general police power of 
a municipal corporation include author- 
ity to prohibit the display within its lim- 
its of advertisements of intoxicating 
liquor. 

And an ordinance forbidding the dis- 
play of an advertisement of intoxicating 
liquor within the limits of the city is, 
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although the city is anti-saloon territory, 
unreasonable and an unlawful invasion 
of the rights and liberties of citizens. 


New trial — newly discovered evi- 
dence of perjury. Newly discovered 
evidence of a conspiracy between a suc- 
cessful plaintiff and his witness to se- 
cure a judgment by perjured testimony, 
for which plaintiff was to pay, is held 
ground for new trial, in the Colorado 
case of Denver City Tramway Co. v. 
Brier, 152 Pac. 901, L.R.A.1916B, 1132, 
at least when the record shows that in 
the opinion of the trial judge perjury in 
fact existed. 


Partnership — indorsement of check. 
Where one member of a partnership, 
without the knowledge, consent, or ap- 
proval of the other, indorses a firm check 
in payment of his past-due debt, and the 
recipient receives said check with the 
knowledge that the same is being so 
used, and that said partnership is insol- 
vent it is determined in the Oklahoma 
case of Nichols v. Thomas, 151 Pac. 847, 
L.R.A.1916B, 908, he cannot be said to 
be a bona fide holder thereof. 


Principal and agent — payment to 
agent — effect against principal. One 
who purchases from a trust company a 
note and mortgage payable to it, and, 
although taking possession of the secu- 
rities, permits it to extend the time of 
payment without disclosing the fact of 
his ownership, it is held in the case of 
Weigell v. Gregg, 161 Wis. 413, 154 N. 
W. 645, accompanied by supplemental 
annotation in L.R.A.1916B, 856, cannot 
dispute the authority of the company to 
accept partial payment upon the debt 
before maturity, so as to compel a sec- 
ond payment from the maker in case the 
company fails to account to him, al- 
though the extension agreement informs 
the maker that the company is acting 
only as agent at the time of making it. 


Proximate cause — blocking crossing 


— frightening mule. The blocking of a 
street crossing by a railroad company 
contrary to the provisions of an ordi- 
nance, it is held in the North Carolina 
case of Paul v. Atlantic Coast Line R. 
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Co. 87 S. E. 66, L.R.A.1916B, 1079, may 
be found to be the proximate cause of 
injury to one whose mule is frightened 
by steam escaping from the engine when 
he attempts to drive along a street par- 
allel to the railroad track to avoid the 
obstruction, and runs away throwing 
him from the vehicle in which he is rid- 


ing. 


Public improvement — assessment — 
conveyance of abutting strip. An in- 
teresting question was presented in the 
Kentucky case of Bayes v. Paintsville, 
179 S. W. 623, annotated in L.R.A. 
1916B, 1027, which holds that a proper- 
ty owner cannot avoid liability for as- 
sessment for the improvement of the ad- 
joining street by conveying a narrow 
strip along the street, with reservation 
of the right of ingress and egress and a 
provision that no fence shall be placed 
upon it. 


Railroad — killing person on track 
— excessive speed — liability. That a 
train was running at a greater speed 
than that fixed by ordinance when a per- 
son was discovered lying on or so near 
the track that a train could not pass in 
safety is held not to render the company 
liable for killing him in Hunt v. St. Louis 
& S. F. R. Co. 262 Mo. 271, 171 S. W. 
64, L.R.A.1916B, 981, if there was no 
physical infirmity except intoxication to 
cause him to be there, and everything 
possible was done to stop the train after 
his peril was discovered. 


Rates — telephones — competition. 
That a telephone company may be au- 
thorized to reduce its rates to meet com- 
petition is held in the Tennessee case of 
Re Flat Creek Teleph. Co. P.U.R.1916B, 
80. 


Sale — animal food — substitution 
of deleterious article — liability. A 
dealer who, in response to a request for 
raw linseed oil to give horses for medi- 
cine, sells boiled oil, which is poisonous 
to them, is held liable for the injury 
thereby inflicted upon them in the Utah 
case of Wright v. Howe, 150 Pac. 956, 
annotated in L.R.A.1916B, 1104. 
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Nor is the purchaser bound to test the 
oil delivered to him to determine 
whether it is raw or boiled. 


Service — electricity — rules of util- 
ity — safety of consumer's equipment. 
That a utility required by statute to 
furnish electric current upon application 
has a right to enforce reasonable rules 
and regulations to assure the sufficiency 
and safety of the equipment within the 
building to which the current is to be 
supplied, is held in the New York case 
of Tismer v. New York Edison Co. 170 
App. Div. 647, P.U.R.1916A, 949, 156 
N. Y. Supp. 28. The court also held 
that a utility may refuse to furnish elec- 
tric current without a certificate from 
the board of fire underwriters certifying 
to the sufficiency and safety of the con- 
sumer’s equipment, although such certifi- 
cate cannot be procured without the pay- 
ment of a fee of $2.50, since if the util- 
ity had elected to inspect the consumer’s 
equipment it would have been entitled 
to make a reasonable charge for that 
service. 


Service — mutual telephone com- 
pany — extensions — purchase of stock 
as condition. A mutual telephone com- 
pany cannot require an applicant to pur- 
chase stock as a condition of extending 
service, where the only service reason- 
ably available to the applicant is that of 
the company, or where some subscribers 
are not stockholders and have not been 
requested to purchase stock, it is held in 
the Wisconsin case of Re Superior 
Rural Teleph. Co. P.U.R.1916A, 860. 


Service — water — duty to furnish 
— lack of franchise. That a water com- 
pany is not absolved from its duty to 
supply a pressure adequate for fire pro- 
tection in a community, merely because 
it has no franchise to operate therein 
and because the community served lies 
partly in one municipality and partly in 
another is held in the New Jersey case 
of Betts v. Morris Aqueduct Co. P.U.R. 
1916B, 71. 


Sheriff — deputy — appointment of 
nonresidents. A sheriff, who is person- 
ally liable for the acts of his deputies, 
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it is held in the Iowa case of Rehmel v. 
Muscatine County, 154 N. W. 596, an- 
notated in L.R.A.1916B, 897, may ap- 
point as such, in the absence of a stat- 
ute forbidding it, persons who are not 
legal residents of the state, so as to en- 
able them to draw pay from the county 
for services rendered. 


Sunday — giving show for collection. 
That people are admitted to a Sunday 
show for what they may volunteer to put 
in a receptacle placed to receive it is held 
in McLeod v. State, — Tex. Crim. Rep. 
—, 180 S. W. 117, annotated in L.R.A. 
1916B, 1124, not to take the show out the 
operation of a statute imposing a fine 
upon the proprietor of a place of public 
amusement who shall permit it to be 
open for traffic or public amusement on 
Sunday, and defining the term “place of 
public amusement” to mean circuses, 
theaters, and other such amusements as 
are exhibited and for which an admis- 
sion fee is charged. 


Trust — changed conditions — mod- 
ification. A trust of farm land to hold 
and pay taxes and divide the net income 
among the beneficiaries, and divide the 
property among the beneficiaries upon 
happening of a specified event, may be 
modified by equity, it is held in Johns v. 
Montgomery, 265 Ill. 21, 106 N. E. 497, 
Ann. Cas. 1916A, 996, L.R.A.1916B, 
1073, so as to permit the platting and 
sale of the property, if the boundaries of 
a city have been extended to include it, 
and taxes and assessments threaten to 
absorb it, while its value as farm proper- 
ty has greatly diminished and its value 
for building lots has enormously in- 
creased. 


Water — appropriation — waste — 
action by Federal government. The 
United States, which has, under state 
authority, appropriated all the unappro- 
priated water of a stream for an irriga- 
tion project, is held not entitled in Unit- 
ed States v. Bennett, 125 C. C. A. 186, 
207 Fed. 524, to maintain an_action to 
restrain a prior appropriator from using 
water wastefully without showing that 
the water wasted was part of the unap- 
propriated water, of the stream which 
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the United States appropriated, or that to complain of waste by a prior appro- 
the United States had secured title to it. priator is considered in the note append- 

Research discloses no other case pre- ed to the foregoing case in L.R.A.1916B, 
senting this exact question. The right 1010. 


Recent English Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Contracts — agreement to sell entire 
product for a certain period — effect 
of outbreak of war between countries 
of respective parties. A contract to sell 
one’s entire product for a certain period 
to persons who upon the outbreak of 
war have become alien enemies is held 
in Zinc Corp. v. Hirsch [1916] 1 K. B. 
541, to be dissolved; the effect of the 
prohibition against selling to any other 
person being to prevent the seller from 
using his resources for the benefit of his 
country, making the further perform- 
ance of the contract after the outbreak 
of war illegal as being detrimental to the 
interests of the country and of assistance 
to the public enemy. 


Criminal law — trial — right of pris- 
oner to have evidence translated. The 
law relating to the rights of foreigners 
ignorant of English, on trial for a crim- 
inal offense, is stated in Rex v. Lee Kun 
[1916] 1 K. B. 337, to be that when such 
an one is undefended, the evidence given 
at the trial must be translated to him; 
but that if he states that he understands 
part of the evidence and does not wish 
that part translated, it need not be trans- 
lated, unless the judge in his discretion 
thinks otherwise, because the object of 
the translation is already achieved; that 
if the prisoner does not understand the 
English language he cannot waive com- 
pliance with the rule that the evidence 
must be translated or dispense with it 
by express or implied consent, and it 
matters not that no application is made 
by him for the assistance of an interpre- 
ter ; but that it is for the court to see that 
the necessary means are adopted to con- 
vey the evidence to his intelligence, not- 
withstanding that, either through igno- 
rance or timidity or disregard of his own 
interests, he makes no application to the 


court. “The reason is that the trial of 
a person for a criminal offense is not a 
contest of private interests in which the 
rights of parties can be waived at pleas- 
ure. The prosecution of criminals and 
the administration of the criminal law 
are matters which concern the state. 
Every citizen has an interest in seeing 
that persons are not convicted of crimes 
and do not forfeit life or liberty except 
when tried under the safeguards so 
carefully provided by the law.” 

Where, on the other hand, the prison- 
er is defended by counsel, the evidence 
should be interpreted to him except when 
he, or counsel in his behalf, expresses a 
wish to dispense with the translation and 
the judge thinks fit to permit the omis- 
sion. The judge should not permit it 
unless he is of opinion that because of 
what has passed before the trial the ac- 
cused substantially understands the evi- 
dence to be given and the case to be 
made against him at the trial. Where 
accused is represented at the trial by 
counsel and no application is made for 
the translation of the evidence, the omis- 
sion to translate it is not an irregularity 
which vitiates the proceedings. 


Injunction — mandatory injunction 
to enforce agreement as to voting of 
corporate stock. A mandatory in- 
junction will be granted to enforce an 
agreement by the mortgagee of shares 
in a corporation to vote in accordance 
with the wishes of the mortgagor, the 
case being one in which there is one def- 
inite thing to be done about the doing of 
which there can be no possible doubt. 
Puddephatt v. Leith [1916] 1 Ch. 200. 


Insurance — goods consigned abroad 
on “‘sale or return’’ — outbreak of war 
with country of consignee — rights of 
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Among the New Decisions 


assured. One who has consigned jewel- 
ry on a memorandum, according to the 
well-known custom of the jewelry trade, 
to merchants in Germany, who upon the 
breaking out of war are prevented by 
law from either purchasing the jewelry 
or returning it, is entitled to claim a total 
loss under a policy covering “loss of or 
damage or misfortune to the property 
arising from any cause whatsoever.” 
Moore v. Evans [1916] 1 K. B. 479. 


Libel and slander — slander per se 
— imputation of immorality to school- 
master. The English Court of Appeal 
holds, in Jones v. Jones [1916] 1 K. B. 
351, that words imputing adultery, prof- 
ligacy, immoral conduct, or the like, 
whether referring to behavior on a par- 
ticular occasion or to conduct in general, 
even when spoken of a man holding an 
office or carrying on a profession or 
business, are not actionable without 
special damage unless they relate to his 
conduct in the office, profession or busi- 
ness or the imputation is connected with 
his professional duties ; notwithstanding 
his profession or occupation is one in 
which (as in the present instance of a 
school-master) a good moral character 
is specially requisite. The court re- 
marked, however, that if they were at 
liberty to deal with the case upon prin- 
ciple there would be much to be said in 
favor of the view that the words com- 
plained of were actionable per se, as 
they must necessarily damage and injure 
the plaintiff in his vocation ; but that the 
law of slander is an artificial law resting 
on very artificial distinctions and refine- 
ments, and that all the court could do 
was to apply the law as it existed, leav- 
ing any extension to be made by the leg- 
islature. 


Sales — C. i. f. contracts — payment 
against tender of shipping documents 


— effect of outbreak of war. Where 
goods, sold under a C. i. f. contract which 
provided that payment was to be in net 
cash in London on arrival of the goods 
at port of discharge in exchange for bills 
of lading and policies of insurance, but 
in no case later than three months from 
date of bills of lading upon the posting 
of the vessel at Lloyd’s as a total loss, 
were shipped on German vessels which 
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on the outbreak of war between England 
and Germany entered ports of refuge 
where they remained without completing 
their voyage, the buyers are not bound 
to accept a tender of the shipping docu- 
ments, inasmuch as at the date of the 
tender the documents had, by considera- 
tions of. public policy, become void and 
unenforceable as regards any obligations 
of performance after the outbreak of 
war, and to carry out their original ob- 
ligations would involve entering into 
contractual relations with the public 
enemy. Arnhold Karberg & Co. v. 
Blythe, G. J. & Co. [1916] 1 K. B. 495. 


Tort — interference with another's 
business — lawfulness of means. That 
the use by a bishop of a Mennonite 
church of his sacerdotal authority to pre- 
vent members from having dealings with 
a certain merchant is not such an illegal 
means as to give the merchant a right 
of action, is held in Heinrichs v. Wiens, 
8 Sask. L. R. 153. This decision may 
well be regarded as a border one, since, 
even assuming that interference by per- 
suasion is not actionable, it would seem 
that the plaintiff should have been per- 
mitted to take the opinion of a jury on 
the question whether, in view of the po- 
sition of authority occupied by the de- 
fendant, the means employed by him did 
not savor of coercion. 


War — alien enemy — status of de- 
nationalized German. A German sub- 
ject who has obtained his discharge 
from German nationality but has not be- 
come a naturalized British subject is, 
under the provisions of the German law, 
in a privileged position and does not be- 
come entirely devested of the rights be- 
longing to a natural-born German; and 
may therefore be considered an alien 
enemy. Rex v. Vine Street Police Sta- 
tion [1916] 1 K. B. 268. 


War-interned alien — right to writ 
of habeas corpus. The case above not- 
ed also holds that an alien enemy resi- 
dent in the United Kingdom and interned 
by the executive authority as a person 
hostile to the welfare of the country is 
not entitled to have the causes for such 
detention examined upon a writ of 
habeas corpus, his situation being that 
of a prisoner of war. 








So runs the round of life from hour to hour.—Tennyson. 


Immovable. In the early days of 
Dothan, Alabama, an old country gen- 
tleman whose honest intentions were 
greater than his knowledge of law and 
court procedure was appointed justice 
of the peace by the governor. Shortly 
after his commission was received, the 
newly created squire held court, in 
which a minor suit was called for trial. 

Dr. Snead, the village lawyer, doc- 
tor, druggist, and so forth, was attor- 
ney for the “suer.” Byrd Farmer, one 
of the biggest lawyers in that state to- 
day, was attorney for the “suee.” The 
“suee” was put on the stand and Dr. 
Snead began questioning him. 

Every question was promptly ob- 
jected to without reason by Colonel 
Farmer, and his objections were as 
promptly sustained by Squire Keyton. 
Finally Dr. Snead became exasperated. 
He jumped to his feet, shook his finger 
in the face of the court, and shouted: 

“Your Honor, I'll have you under- 
stand I have some rights in this court! 
If you sustain another objection by 
that young whippersnapper (meaning 
Colonel Farmer) I'll take out a writ 
of mandamus against you!” 

“Waal, doctah,” drawled the “cote,” 
“you kin take out a writ o’ god damus 
fer all o’ me, but ‘objection sustained’ 
is the rulin’ o’ this cote!” 


What is Art? A jury in Judge Trip- 
pet’s court wrestled with the moot 
question of what is art, in an action 
against a Mexican news-stand man, do- 
ing business in the Mexican quarter. 

It appears that Robledo purchased a 


number of pamphlets in Seville, Spain, 
giving the physical characteristics of 
women of the different races, and the 
text was accompanied with photo- 
graphs that in the opinion of the gov- 
ernment should be barred from the 
mails. 

The book was printed in Spanish, 
and without any objectionable text, 
but, it was alleged, the pictures were 
immoral. On the other hand, it was 
asserted that they were no worse than 
could be seen in any art collection. 
The jury found the accused guilty on 
one count of the indictment, but 
recommended the extreme leniency of 
the court.—Los Angeles Times. 


A Partial Defense. A recent issue 
of a Sunbury (Pa.) newspaper con- 
tained the following advertisement: 
“My wife Helen having left my bed 
and board without just cause, I hereby 
give notice that I will not pay any bills 
contracted by her.” In the next issue 
of the paper and in the same position 
as the husband’s advertisement ap- 
peared the wife’s rejoinder: “I, Helen 
Bowman, did not leave the bed of my 
husband, Charles F. Bowman. We had 
only one bed and that belonged to me.” 


Sought Pardon. Executive clemency 
was put to a new test recently. Presi- 
dent Wilson received an appeal from a 
man in Georgia asking for immediate 
termination of his matrimonial sen- 
tence. He inclosed a money order for 
60 cents “to pay the necessary expenses 
of granting a divorce decree.” 
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A War Problem. A leading light of 
the Parisian bar was deprived of Gas- 
ton, his butler, by the mobilization. 
Gaston has returned, decorated with 
the Legion of Honor and exempted 
from further military service because 
of an incapacitating wound that does 
not, however, interfere with the exer- 
cise of his calling. His place had been 
kept for him, but his return plunged 
the barrister into a perplexing embar- 
rassment. 

While Gaston wears the red ribbon 
there were among the habitual guests 
of the house a number of eminent 
members of the bar whose buttonholes 
are entitled to nothing but flowers. 
The proprieties and all rules of prec- 
edence were contrary to the idea of a 
“Legion of Honor” man serving one 
not decorated. 

The judge refused to part with his 
servant, and solved the problem by de- 
ciding that none but Legion of Honor 
men shall eat at his table. 


Ancient Marriage Service. Sidney 
Smith once satirized, or rather ana- 
lyzed, the marriage service of the An- 
glican church as follows: “With this 
ring I thee wed”—that’s sorcery. 
“With my body I thee worship’— 
that’s idolatry ; “and with all my world- 
ly goods I thee endow”—that’s a lie. 

Justice Reilley, of Tombstone, had a 
brief but efficacious formula: “You, 
Jim Burnett, take this girl for your 
wife?” “Sure I do, jedge.” “You, Nelly 
Brown, take Jim for your husband?” 
“Well I should smile, jedge.” “All 
right, you are man and wife. You'll 
have to cough up five dollars, Jim, for 
your certificate.” 

An archaism of the English marriage 
service which has fallen into disuse is 
—“Who giveth this woman away?” It 
is a relic of the days when a woman 
could be donated by her father or her 
brothers as property. It is related that 
at a wedding in California many years 
ago, when the Episcopal clergyman 
said, “Who giveth this woman away?” 
a sepulchral voice from the body of the 
audience replied, “I could, but I won’t.” 
—Los Angeles Times. 


An Unreliable Husband. An old ne- 
gro woman who was a witness in a 
divorce case testified that the reputa- 
tion for truth and morals of one Aleck, 
the plaintiff, was bad in the community 
in which he lived. 

On cross-examination she was asked: 
“Whom have you heard say that 
Aleck’s reputation for truth and morals 
is bad.” 

“No one, ah knows it myself.” 

“How do you know it?” 


“Why, any man what go away an 
stay for a yeah wid out letten his wife 
know when he cummin home is jes 
natchully no good no how.” 

Aleck had gone away and stayed 
away for a year, and on his return with- 
out letting his wife know of his com- 
ing, he found another man on the 
premises. Hence the divorce suit. 


A Loyal Witness. When Senator 
John W. Kern was a young lawyer at 
Kokomo, Indiana, he represented one 
side of a case in which the whole con- 
troversy hinged on the identity and 
ownership of a certain calf. 

The chief witness on the side against 
Kern was a colored man. He con- 
tended that the calf belonged to his 
friend, Mr. Jones. When Kern exam- 
ined him the conversation ran some- 
thing like this: 

“How do you know this was Mr. 
Jones’s calf?” 

“Well, sah, I had seen it around his 
place so much that I jes’ natu’lly got 
acquainted with it. I seen it there 
with the cow—its maw—and I noticed 
it p’ticu’ly because it had funny marks 
on it. When you see a calf ev’ry day 
you simply become familyah with it.” 

“What kind of a looking calf was 
it?” 

- “Tt was a red calf, sah, with white 
ears and a white nose.” 

“And it belonged to Mr. Jones?” 

“Yessah.” 

“Now, suppose that all the testi- 
mony here should show that the calf in 
this case was a white calf with red 
ears and a red nose. What would you 
say about that?” 
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“Well, sah, I reckon I'd say it be- 
longed to Mistah Jones.”—Nebraska 
Legal News. 


Getting Him Off the List. A Chicago 
man tells a story of how he escaped 
performing his duty as a citizen. He 
was bewailing in some public place his 
ill luck in being summoned for jury 
service, when a very respectable look- 
ing man informed him that, for a small 
sum, he would insure his never again 
being called upon to serve. The Chi- 
cago man gave what the stranger 
asked, and, being consumed with curi- 
osity to see how he would manage, he 
repaired to the court whither he had 
been summoned, and waited. His name 
was called, and then a sad figure in 
deep black arose bearing a spotless 
handkerchief in his hand. 

The man simply said, “Dead, your 
Honor.” The judge uttered a few com- 
monplace condolences, the name was 
struck off the list, and he was never 
again called upon to serve. 


Clark's First Lawsuit. Sitting in his 


office one day after a visit to Kentucky, 
Speaker Champ Clark became reminis- 
cent when the name of Proctor Knott, of 
that state, was mentioned, and began: 

“The first lawsuit I ever saw or heard 
was tried by Proctor Knott. It was a 
little town in Kentucky, a temperance 
town; but a fellow named Perkins ran 
a drug store and sold ‘Log Cabin Bit- 
ters, which was famous, but contained 
the worst whisky ever known. Perkins 
was shot in the shin at Shiloh.” 

I do not know what that last remark 
had to do with the story; but the Speak- 
er omits no interesting details. He con- 
tinued : 

“A fellow named Tom Peters got full 
of those bitters, and went after Perkins 
with a bowie knife. Perkins shot him 
with a one-barreled pistol which had 
been made by a blacksmith. They had 
a trial, and I ran away from school to 
see it. 

“Proctor Knott sent down to Spring- 
field and got a mealbag full of law- 
books—first I had ever seen. 

“During the trial an old doctor about 
three fourths full of whisky was called 


to testify as to whether Peters would 
get well. The doctor said he would, 
that he’d get as fat as a butterball, that 
he’d die in three years; but before he 
died he’d turn green, because he had 
been shot through the liver. It was 
the first time I ever knew that a man 
had a liver. 

“T watched that fellow like a hawk. 
He did get as fat as a butterball. He 
started for California, and died in the 
Rockies in just about three years. 
Whether he turned green or not, I never 
knew.”—Boston Post. 


True Anyway. A North Carolina 
lawyer recently incorporated in a brief 
the following sentence, “That a surety 
may be sued without joining the princi- 
pal is well settled,” but his stenog- 
rapher wrote, “That a surety may be 
sued without jailing the principal is 
well settled ;’ which was no doubt true 
even in the stern days when the jailing 
of both principal and surety was not 
uncommon. 


The Infatuating Cup. In a divorce 
suit brought in Michigan on the ground 
of habitual drunkenness, the defense 
interposed was that defendant was ad- 
dicted to drink before marriage; that 
complainant had knowledge of it and 
made no objection. The answer, pre- 
pared by Mr. H. H. Herbot, who ap- 
peared for the defendant, contained the 
following paragraphs: 

“Defendant admits that he occasion- 
ally allowed himself to come under the 
spell and influence of that vile tempter 
and soothing seducer,—drink. 

“That such are the allurements and 
fascinations of this seductive charmer 
that the greatest and best of the human 
race have, ever and anon, been be- 
guiled within its meshes and fallen vic- 
tims of its powers and deceptions. Is 
it a wonder, then, that a poor weak 
mortal like this defendant should oc- 
casionally stray in the paths where his 
betters have trod?” 

“But be it said to the credit of said 
complainant, that such was her sympa- 
thetic nature, prior to her marriage 
with this defendant, that while in the 
halcyon days of joy and happiness pre- 
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ceding their said marriage, this defend- 
ant, in the ecstacy of his happiness, 
would frequently join the company of 
his prospective bride in a condition of 
over-jubilation caused by an _ over- 
indulgence of the infatuating cup, yet 
never once did said complainant, be- 
fore marriage, chide this defendant for 
that, or endeavor to turn him to the 
path of sobriety and virtue, but, by her 
actions and words, seemed rather to 
enjoy and love the defendant the more 
for being in such a spirit of exhilara- 
tion and happiness, and this defendant, 
instead of being restrained and re- 
formed by said complainant, was the 
rather encouraged by her to seek res- 
pite and consolation in the cup. 

“And subsequent events confirmed 
the fact, that not only did defendant’s 
bride of the future find no fault with 
the defendant for his occasional condi- 
tion caused by the fiery liquid, but she 
had a secret fascination for the thing 
herself; for be it known, that after the 
marriage of said complainant and de- 
fendant,—when the justifiable bashful- 


ness common to maiden coyness had 


largely retired within the secluded por- 
tions of complainant’s heart, and when 
complainant felt herself freed from 
restraint and at liberty to assert her 
natural self, it was then that she fre- 
quently joined with the defendant in 
partaking of the sparkling nectar, and 
it was then that said complainant 
would frequently enter into that bliss- 
ful condition of ignorance that the par- 
takers of strong drink fall heir to. 

“In other words, long before the 
marriage of said parties, when com- 
plainant and defendant were frequent- 
ly in each other’s company, this de- 
fendant had been under the influence 
of liquor in complainant’s presence. 
She knew his condition, his habits, his 
weaknesses, she never upbraided him 
for this, she married him having this 
knowledge and was glad to do so, and 
is not in a position now to complain.” 
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Complainant dismissed the action 
when the answer was served on her. 


Decline in Litigation in England. So 
rapid were the judicial methods of Sir 
George Jessel that he sometimes did 
not sit in court because there were no 
cases left for him to try. 


A judge sat on the judgment seat, 
A goodly judge was he. 
He said unto the registrar, 
“Now call a cause for me.” 
“There is no cause,” said registrar, 
And laughed aloud with glee; 
“A Jessel’s wit has despatched them all, 
I can call no cause for thee.” 


The King’s bench judges are rapidly 
getting into the same position, says the 
London Globe. They started their sit- 
tings with only thirty-five jury actions 
in their lists and they have disposed of 
them all. If that nation is happy which 
has no litigation the war promises to 
secure for them at least that measure 
of bliss. 


Too Little Evidence. An English 
publican was prosecuted in London re- 
cently for selling a bottle of whisky 
during prohibited hours. A bottle of 
whisky similar to that sold was pro- 
duced as evidence. 

The jury heard the evidence and re- 
tired to the jury room. They presently 
returned. 

“My Lord,” said the foreman, “the 
jury is quite satisfied as to the sale 
of the bottle, but is not sure of its con- 
tents. May it have the bottle to satisfy 
the members?” 

“Certainly,” declared the judge. 


After a brief period the jury filed 
into the box again. 

“Well, gentlemen, have you reached 
a decision?” asked the judge. 

“No case, my Lord,” said the fore- 
man. “There was not enough evidence 
to go around.”—Minnesota Journal. 


New Rooks | 


There must be a man behind the book, a personality which by birth and quality is pledged to 
the doctrines there set forth, and which exists to see and state things so and not otherwise.—Emerson 


“The Federal Railway Digest." Published 
Quarterly by the Federal Law Book Company, 
180 North Dearborn St., Chicago, Ill. $6.50 per 
year. 

This new publication will appear as a cumu- 
lative quarterly digesting the decisions of all 
the courts, both Federal and State pertaining 
to the civil and criminal liability of interstate 
carriers by rail under the various acts of Con- 
gress: The employers’ liability act, the safety 
appliance act, the hours of labor act, the boiler 
inspection act, the Carmack and Cummins 
amendments, etc. 


The publication will be of great value to 
lawyers interested in that important phase 
of railway law which relates to the liability of 
interstate carriers. 

“The Law and the Practice of Municipal 


Home Rule.”” By Howard Lee McBain, As- 
sociate Professor of Municipal Science and 
Administration in Columbia University. (Co- 
lumbia University Press, New York) $5 net. 

“There are now twelve states,” states the 
writer of this important work, “in which 
certain or all cities enjoy the power to frame 
and adopt their own charters.” This right has 
given rise to numerous difficult questions which 
have been brought before the courts for solu- 
tion. One of the objects of this book is to 
subject these decisions to review and critical 
analysis. The primary object of the work, 
however, is “to set forth the net governmental 
results of home rule in the states in which it 
has been put into operation.” 

Professor McBain has ably presented in con- 
venient form a comprehensive review of the 
experiences of the municipalities exercising 
home rule powers. 

“Abraham Lincoln: The Lawyer-States- 
man.” By John T. Richards (Houghton Mif- 
flin Co., Boston, Mass.) $2.50. 

It is the purpose of the author of this in- 
teresting volume to show that Abraham 
Lincoln was one of the truly great lawyers of 
his generation; to disclose his attitude toward 
the judiciary and his view upon several im- 
portant questions; to convince that he is en- 


titled to be numbered among the foremost ora- 
tors of any age. 

The volume is submitted, not as a biography, 
but as an attempt to remove erroneous impres- 
sions, and to aid in doing complete justice to 
the memory of the great President. 

In an appendix, 177 cases in the supreme 
court of Illinois, in which Abraham Lincoln 
appeared as counsel, are enumerated. 

The work is a valuable contribution to the 
literature on the subject. 

“The Law of Architecture and Building.” 
By Clinton H. Blake, Jr. (The William T. 
Comstock Co., New York) 352 pp., $3.00. 

The author in his preface states that this 
book originated from a series of articles which 
he contributed to “Architecture” during the 
years 1913 and 1914. He says, “My endeavor, 
in general, has been twofold: First, to provide 
a text which will enable the architect, owner, 
or contractor to understand or readily ascer- 
tain his respective duties and liabilities, and the 
elementary and general legal rules which gov- 
ern them; second, to make the discussion of 
various points treated sufficiently detailed and 
technical so that it may be of aid to the legal 
as well as to the architectural profession. For 
this reason especially, the citation of authori- 
ties has been made as thorough and as com- 
prehensive as possible.” 

Some of the many interesting phases of the 
law of architecture and building covered by 
this book are: “What constitutes an accept- 
ance of plans;” “What constitutes an accept- 
ance of the finished structure ;” “The law gov- 
erning the architect’s certificate;” “The legal 
relation of the architect and the owner ;” “The 
relation of the architect and the builder;” 
“The compensation of the architect;” “The 
law of damages;” “The law of fixtures;” and 
a chapter on “The law of mechanics’ liens.” 

Appendices containing “Decisions for Refer- 
ence Reading,” “The Standard Documents of 
the American Institute of Architects,” “The 
Professional Practice of Architects,” “Sched- 
ule of Proper Minimum Charges,” “The Can- 
ons of Ethics,” “The American Institute of 
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Architects’ Schedule of Charges,” and a full 
and varied collection of forms,—make the book 
wonderfully complete. 

“Auditing Theory and Practice.” By R. 
H. Montgomery (Ronald Press Co., 20 Vesey 
St.. New York) Second edition. 900 pp. $5 
postpaid. 

The view point of this book is entirely that 
of the main end in auditing,—bringing all pos- 
sible business judgment to bear in forming 
an accurate opinion of financial conditions. 
Auditing is the analytical side of accounting, 
and in the course of this analysis this 900-page 
volume probably contains more general ac- 
counting information than any other single 
book. 


Recent Articles of 


Abstracts. 

“Liability of Abstracters.".—9 Lawyer and 
Banker, 99. 

Adverse Possession. 

“Comparative Law as to Adverse Posses- 
sion—Prescription.”—2 American Bar Asso- 
ciation Journal, 189. 
Aliens. 

“Alien Enemies as 
Times, 446. 
Attorneys. 

“The Legal Ethics Clinic of the New York 
County Lawyers Association.”—10 Illinois Law 
Review, 645. 

Bankruptcy. 

“Codebtors and Bankruptcy Compositions.” 
—50 American Law Review, 229. 

“The Proposed Repeal of the National Bank- 
ruptcy Act.”—10 Illinois Law Review, 661. 
Banks. 

“Modern Banking and Trust Company 
Methods.”—33 Banking Law Journal, 225. 

“The Law of Banking.”—33 Banking Law 
Journal, 230. 

Bills and Notes. 

“The Form of the General Acceptance.”— 

14 Michigan Law Review, 455. 
Blue Sky Laws. 
oa Blue Sky Laws.”—10 Bench and Bar, 


Trustees.”"—140 Law 


Champerty and Maintenance. 

“Champerty and Maintenance in the United 
States.”—3 Virginia Law Review, 421. 

Civil Law. 

“Some Lessons from the Civil Law.”—64 
University of Pennsylvania Law Review, 570. 
Commissions. 

“Power of State to Regulate Telephone 
Rates Where ‘Local’ Territory Extends Into 
Two or More States.”—82 Central Law Jour- 
nal, 228. 

“To What Extent Does the Carmack 
Amendment to the Hepburn Law Affect 
Common-Law Remedies and Proceedings in 
the State Courts?”—82 Central Law Journal, 
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Every person connected with the financial 
side of a corporation will find a copy of this 
book of constant usefulness for reference pur- 
poses. An appendix presents a rather ex- 
haustive treatment of the preparation and re- 
vision of income tax returns—a feature of 
value to attorneys. 

Judson on Interstate Commerce, 3rd ed. 
$7.50. 

Rowley on Partnership, 

2 vols. $12. 

James, Option Contracts, 
$7.50. 

Haring, Corporate Interstate Business, $6. 
Atwell, Federal Penal Law, 2nd ed. $6.50. 
Byrne, Federal Criminal Procedure, $5. 


Interest to Lawyers 


Constitutional Law. 

“Power of the Government of the United 
States to Own and Operate Railroads, etc.”— 
1 Virginia Law Register, 881. 

“The Constitutional Opinions of Justice 
Holmes.”—29 Harvard Law Review, k 

“The Doctrine of An Inherent Right of 
Local Self-Government.—II.”—16 Columbia 
Law Review, 299. 

“The Power of the President Over Foreign 
Affairs.’ "—14 Michigan Law Review, 470. 

“The Progress of Municipal Home Rule in 
Ohio.”—5 National Municipal Review, 242. 
Contracts. 

“A Statute for Promoting Fraud.” (Statute 
of Frauds.) —16 Columbia Law Review, 273. 

“Contracts and War Dangers (Fear of Sub- 
marine Attack as Justification of Breach of 
Contract Involving Trip to Foreign Country).” 
—140 Law Times, 427. 

“The Source of Obligation in Bilateral Con- 
tracts."—3 Virginia Law Review, 432. 
Corporations. 

A New Railroad Policy” (Federal Incor- 
poration ).—33 Banking Law Journal, 188. 

“Prima Facie Validity of Corporate Note 
Executed by Corporation’s President.”—82 
Central Law Journal, 268. 

Courts. 

A Model Act to Establish a Court for a 
Metropolitan District.”—25 Yale Law Journal, 
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“Courts and Constitutional Restrictions” 
(Power to Declare Statutes Unconstitutional). 
—9 Lawyer and Banker, 77. 

“The Speech of Justice” (Interpretation of 
Law in the Light of Popular Aspirations).— 
29 Harvard Law Review, 617. 

“What May Be Done to Enable the Courts 
to Allay the Present Discontent With the 
Administration of Justice.’—50 American Law 
Review, 161. 

Criminal Law. 
See Insanity. 

“Indeterminate Sentence, Release on Parole 

and Pardon (Report of Committee ‘F’ of the 
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Institute."-—6 Journal of Criminal Law and 
Criminology, ; 

“Insanity and Criminal Responsibility.”—22 
Case and Comment, 1022. 

“Punitive Pain and Humiliation.”—6 Jour- 
nal of Criminal Law and Criminology, 894. 

“The Individual Delinquent.”—6 Journal of 
Criminal Law and Criminology, 

“The Law Relating to Approvers.” (Ac- 
cused Person Accepting Pardon Tendered to 
Enable Him to Testify Against Accomplice.) 
ale Contemporary Law Review, 

“The Operation of the Indeterminate Sen- 
tence and Parole Law.”—6 Journal of Crim- 
inal Law and Criminology, 885 
Damages. 

“Exemplary Damages—A Heretical and IIl- 
Defined Doctrine.”—82 Central Law Journal, 
262. 

Elections. 

“Proportional Representation : A Funda- 

mental or a Fad.”—5 National Municipal Re- 


Vie sitable Relief Against Defamation and 
Injuries to Personality.”"—29 Harvard Law 
Review, 640. 

Erskine. 

“Thomas Lord Erskine.”—50 American Law 
Review, 196. 

Evidence. 

“Proof of Title by Deeds in Real Actions.” 
—9 Maine Law Review, 137. 

Fiction. 

“The Featherstone Case.”—22 Case and 
Comment, 1035. 

Fraud. 

“The Effect of Innocent Misrepresentation 
on Contracts.”—82 Central Law Journal, 264. 
Goos. 

“C. Goos.”—50 American Law Review, 262. 
Husband and Wife. 

“Women’s Rights in a Male-Suffrage State.” 
—25 Yale Law Journal, 459, 

Incompetent Person. 

“Who Is Feeble-Minded?”—6 Journal of 
Criminal Law and Criminology, 860. 
Insanity. ; 
See Criminal Law. 

“Genius and Insanity.”—22 
ment, 987. 

“Legal Problems and Mental Abnormality.” 
—22 Case and Comment, 

“Modern Conceptions of Insanity.”—22 Case 
and Comment, 

-“The Protection of the Person and Prop- 
erty of the Insane.”—22 Case and Comment, 
993. 

International Law 
War). 

“Cosmopolitan Custom and _ International 
Law.”—29 Harvard Law Review, 565. 
Interstate Commerce Commission. 

“Power of the Interstate Commerce Com- 
mission to Award Damages.”—25 Yale Law 
Journal, 489 
Jails and Prisons. 

“Prison Reform.”—6 Journal of Criminal 
Law and Criminology, 872 
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Justices of the Peace. 

“Justices of the Peace: The Origin of Their 
Office.”—50 American Law Review, 241 
Law and Jurisprudence. 

“Montesquieu and Sociological Jurispru- 
dence.”—29 Harvard Law Review, 582. 

“Sociology of the Law.”—9 Lawyer and 
Banker, 94. 

“Some Aspects of the Development of 
American Law.”—27 American Legal News, 


“The Place of Logic in the Law.”—29 Har- 
vard Law Review, 622. 

Libel. 

“Equitable Relief against Defamation and 
Injuries to Personality.".—29 Harvard Law 
Review, 640 
Life Tenant. 

“Rights of Life Tenant and Remainderman 
in Dividends—The English Rule.”—82 Central 
Law Journal, 245. 

Logic. 

“The Place of Logic in the Law.”—29 Har- 
vard Law Review, 622 
Master and Servant. 

“Federal Employers’ Liability Act Compara- 
tive Negligence.”—1 Virginia Law Register, 

“Masters’ Liability for Servants’ Tres- 
passes.”"—140 Law Times, 426. 

onopoly. 

“The Clayton Law—An Imperfect Supple- 
ment to the Sherman Law.”—3 Virginia Law 
Review, 411. 

Méntesquieu. 

“Montesquieu and Sociological Jurispru- 
dence.”—29 Harvard Law Review, 582. 
Municipal Corporations. 

“Mayor Baker’s Administration in Cleve- 
land. ”—5 National Municipal Review, 226. 

“Professional Standards and Professional 
Ethics in the New Profession of City Mana- 
ger.”—5 National Municipal Review, 195. 

“Standardization of Salaries in American 
Cities.”—5 National Municipal Review, 266. 

“The Blankenburg Administration in Phila- 
delphia.”—5 National Municipal Review, 211. 
Neutrality. 

“A Preliminary Test of Neutrality.”—25 
Yale Law Journal, 481. 

Patriotism. 

“Patriotism.”—4 Kentucky Law Journal, 8. 
Personality. 

“Equitable Relief against Defamation and 
Injuries to Personality.”.—29 Harvard Law 
Review, 640. 

Pews. 

“Pew Rights in the American Law.”—25 
Yale Law Journal, 467. 

Philippines. 

“The Beginning of My Judicial Service in 
the Philippines.”—22 Case and Comment, 1012. 
Powers. 

“General Powers Exercised by Foreign 
Wills.”—140 Law Times, 446 
Practice and Procedure. 

“Studies in English Civil Procedure. III. 
The County Courts.”—64 University of Penn- 
sylvania Law Review, 583. 
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“The Michigan Judicature Act of 1915, III.” 
—14 Michigan Law Review, 441. 

President. 

“The Power of the President Over Foreign 
Affairs.”—14 Michigan Law Review, 470. 
Public Utilities. 

“Notes on Readiness-to-Serve Charges for 
Public Utility Services.”"—22 Case and Com- 
ment, 1031. 

Railroads. 

“Power of the Government of the United 
States to Own and Operate Railroads, ete.”— 
1 Virginia Law Register, 881. 

Set-Off and Counterclaim. 

“The Development of Set-Off.”—64 Univer- 
sity of Pennsylvania Law Review, 541. 
Shakespeare. 

“Was Shakespeare a Lawyer ?”—22 Case and 
Comment, 1002. 

Taxes. 

“The Constitutionality of the Graduated In- 
come Tax Law.”—25 Yale Law Journal, 427. 

“The Inheritance Tax and the Constitu- 
tion.”—10 Illinois Law Review, 633. 
Telephone. 

“Power of State to Regulate Telephone 
Rates Where ‘Local’ Territory Extends Into 
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We get no good 


By so much reading. 
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By being ungenerous, even to a book, 

And calculating profits,—so much help 

It is rather when 

We gloriously forget ourselves and plunge 

Soul-forward, headlong, into a book's profound, 

Impassioned for its beauty and salt of truth— 

*Tis then we get the right good from a book.—Mrs. Browning. 
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Two or More States.”—82 Central Law Jour- 
nal, 228. 
Torts. 

“Justice Holmes and the Law of Torts.”— 
29 Harvard Law Review, 601. 
Trusts. 

“Alien Enemies 
Times, 
apoutustess and War Risks.”—140 Law Times, 
Vagabonds. 

“The Treatment of Beggars and Vagabonds 
in Belgium.”—6 Journal of Criminal Law and 
ney, 835. 


ar. 
a and War Risks.”—140 Law Times, 
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as Trustees."—140 Law 


Witnesses. 

“Capacity to Report upon Moving Pictures 
as Conditioned by Sex and Age.”—6 Journal 
of Criminal Law and Criminology, 
Workmen’ s Compensation. 

“Interstate Railroad Emplo eee and Work- 
men’s Compensation Act.” Central Law 
Journal, 281. 

Writ and Process. 

“The Sheriff’s Return.”—16 Columbia Law 

Review, 281. 
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Record of Bench and Bar 


Colonel Nathan W. MacChesney 


Al Worker for Social and Civic Betterment and Advancement 


N ATHAN WILLIAM 


NEY is a Chicago lawyer in active 


practice, with a 
clientele embracing 
some of the fore- 
most business in- 
terests of that city. 
His most essential 
characteristic, in 
my opinion, is his 
appreciation of so- 
cial solidarity and 
social interdepend- 
ence; this and 
his acute sense of 
social responsibil- 
ity. A lawyer’s 
experience devel- 
ops and sharpens 
the faculty of dif- 
ferentiation; the 
lawyer observes 
differences more 
than resemblances. 
His sense of imper- 
sonal justice tends 
to make him think 
of human beings 
as bundles. of 
rights coming 
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of the Chicago Bar 


MacCHES- from nowhere 
For a fit balancing of these rights it is 
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nowhither bound. 


convenient for 
him to close his 
eyes and seal his 
€ars against evi- 
dences that pre- 
sent society as an 
infinitely complex, 
quivering, sen- 
tient body with in- 
tense needs, seek- 
ing a glorious goal 
beyond thrilling 
hazards. The phi-. 
losophy of the law- 
yer, and especially 
the busy corpora- 
tion practitioner, 
tends to become 
one of negation 
and skepticism. 
Although an 
overworked “cor- 
poration lawyer,” 
assenting to the 
standard stock of 
legal fundaments, 
and employing the 
tools of his craft 
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in professional manner, Colonel Mac- 
Chesney nevertheless lives an equally 
serious and busy life in that other field 
most briefly expressed by the words 
“social responsibility.” 

Nor is his philosophy one of negation. 
He has the realistic convictions of a 
primitive; life is real, life is earnest, 
with .a definite goal beyond very real 
perils. Driven by these powerful af- 
firmations, and controlled by this sense 
of social responsibility, apparently obliv- 
ious of fatigue, this unusual lawyer-sol- 
dier-social scientist type of individual 
employs the skill won in forensic strug- 
gles in so many fields of social endeav- 
or that he is likely before long to be- 
come a veritable myth, understood in 
part by all men, in whole by none. 

It is necessary to be explicit and em- 
phatic with regard to his strictly pro- 
fessional life, to avoid the easy error of 
presenting him as a purely public char- 
acter. It was fourteen years ago that 
he left the University of Michigan with 
his L.L. B. The law firm of which he 
is now senior member is a continuation 
of the firm of Carter & Becker, dating 
from 1858. It enjoys a high standing 
in real estate, banking, railroad, and 
corporation legal matters, and has par- 
ticipated in numerous litigated causes 
of local and general importance of a 
public nature. Mr. MacChesney is gen- 
eral counsel for the National Associa- 
tion of Real Estate Exchanges, as well 
as a director of several banks and man- 
ufacturing concerns, and owner indi- 
vidually of important urban real estate. 
For a number of years he was almost 
daily in the courts, but in recent years 
this work has perforce been delegated 
to other—one can hardly say younger— 
associates. 

So it must be remembered that his 
other and almost bewildering activities 
are those indulged, not at the expense 
of professional time or energy, but at 
the expense of hours devoted by most 
successful lawyers to pleasure and re- 
cuperation, to golf, motoring, bridge, 
travel, or some more individual hobby. 
It is the fullness of use of this by-prod- 
uct time which makes the figure best 
known to divergent classes of men. It 
is a truism that character is most re- 


vealed in a man’s avocations. With 
Colonel MacChesney these may be 
grouped as semi-professional, political, 
academic, editorial, social, charitable, 
religious, and military. Short of a 
three-volume biography some must be 
excluded. 

In the semi-professional field lie his 
activities in the work of the organized 
bar. At the present time he is presi- 
dent of the Illinois State Bar Associa- 
tion, director of the American Judica- 
ture Society, and president of the IIli- 
nois Commission to the National Con- 
ference of Commissioners on Uniform 
State Laws. 

In politics he has been active from 
student days, but not as an office hold- 
er. He has represented the National 
Republican’ Committee in campaign 
speaking in several states, and has sat 
in the inner circles of local Republican 
leaders, assisting particularly in the se- 
lection of judges. 

His academic interests alone suffice 
to establish a standing. He is a trustee 
of Northwestern University, and has 
lectured in the College of Law of the 
University of Illinois and other insti- 
tutions. 

His writings in the field of property 
and corporation management, with re- 
spect to labor and child labor legisla- 
tion, procedural reform, criminology, 
and military law, are numerous. He 
was one of the founders of the Illinois 
Law Review and the Journal of tke 
American Institute of Criminal Law 
and Criminology, and as a member of 
the editorial boards of these journals 
he exerts a powerful and continuing in- 
fluence. He is known for his author- 
ship of “Abraham Lincoln—The Trib- 
ute of a Century,” “The Prototype of 
American Citizenship,” “The Signifi- 
cance of the War of 1812,” “Race De- 
velopment by Legislation,’ and so 
forth. He was selected by the bar to 
deliver the commemorative address on 
Abraham Lincoln before the supreme 
court of Illinois on the occasion of the 
celebration of the one hundredth anni- 
versary of his birth, an account of 
which appears in the supreme court re- 
ports. 

Colonel MacChesney is a director of 
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the United Charities of Chicago and 
other charitable associations, and has 
participated in downright intensive so- 
cial work, bringing to this labor a 
knowledge of social science gleaned 
from wide reading and study in theo- 
retical fields. He is an active lay sup- 
porter of the Presbyterian Church. 

His interest in measures for national 
defense were doubtless inherited from a 
soldier sire. He was a _ National 
Guardsman in his teens, and has been 
identified with the National Guard of 
Arizona and California, as well as of 
Illinois. During the Spanish-American 
War he did garrison duty on the Pacific 
Coast, and is now Judge Advocate Gen- 
eral of Illinois, with the title of Colonel 
in the Illinois National Guard. His re- 
cent articles on the constitutionality of 
pending legislation intended to make 
the National Guard effective for Fed- 
eral purposes, in the University of 
Pennsylvania Law Review, illustrate 
his command of this technical subject. 

He is a member of various learned 
societies, of the Masonic Order, and of 
the University, Union League, City, 
Chicago Literary, Twentieth Century, 
and other clubs of Chicago, New York, 
and Washington. 

Mr. MacChesney was born in Chi- 
cago June 2, 1878, a son of Lieutenant 
Colonel Alfred Brunson MacChesney 
(A. M., M. D., U.S. A.) and Henrietta 
(Milsom) MacChesney, (M. D.) of 
London, England. His first American 
ancestors came from Scotland in the 
colonial period; settling in Virginia, 
and his grandfather, for whom he was 
named, was a lieutenant in the War of 
1812, afterwards becoming an Illinois 
pioneer and one of the founders of 
Knox College: His mother was a 
daughter of a member of the faculty of 
Oxford University, England, a regular 
graduate in medicine, and connected 
with hospitals in Chicago and New 
York, but never engaged in active prac- 
tice. 

Preparing at a Chicago high school, 
Nathan William MacChesney attended 
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and graduated from the University of 
the Pacific in 1898 (A.B.) and began 
professional study at Northwestern 
University School of Law, and in 1902 
completed his course with a degree at 
Michigan, was admitted in that state 
and Illinois, and began practice in Chi- 
cago, continuing graduate work at 
Northwestern during that year. 

On December 1, 1904, Mr. MacChes- 
ney married Miss Lena Frost, daughter 
of Mr. W. E. Frost, of Riverside, Illi- 
nois. Mrs. MacChesney is a graduate 
(A. B.) of the University of Michigan, 
1901, and was later a student at the 
University of Berlin and the Univer- 
sity of Chicago. They have one son, 
Alfred Brunson MacChesney, III., born 
in 1909. 

I have endeavored to set forth the sa- 
lient facts of a singularly interesting 
career not yet attained unto the merid- 
ian of life. My own opinion is that 
time will identify him especially with 
such work as attended the organization 
of the American Institute of Criminal 
Law and Criminology, of which he was 
second president, with his constructive 
court reform work as director of the 
American Judicature Society, with his 
work in the Conference on Uniform 
State Laws, and as an active member 
of the progressive ultra-professional 
group who seek to dignify the profes- 
sion of law by making it more human, 
more useful, through closer organiza- 
tion of the bar. Essentially a worker 
in the ranks, sinking his identity in the 
common product of unselfish labor, 
such individual leadership as has fallen 
to his lot has been utilized for practi- 
cal and definite gains for the causes 
which inspire his unrivaled powers, 
and, in a broad view, constitute a syn- 
thetic programme of civic and social 
advancement; for he is essentially, 
with his intense moral convictions, per- 
suasive and forceful personality, acute 
critical discernment, varied experience, 
and impelling sense of responsibility, in 
the largest and fullest sense a legisla- 
tor, a lawmaker. 
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Henry D. Estabrook 


R. ESTABROOK’S ancestors as 

far back as John Alden have been 
prominent in religious and political af- 
fairs. His father, General Experience 
Estabrook, at the time of Mr. Esta- 
brook’s birth, | 
which occurred in 
1854 while his | 
mother was visit- 
ing her old home 
in Alden, New 
York,—was Unit- 
ed States Attor- 
ney for the terri- 
tory of Nebraska. 
Prior to that, while 
practising law in 
Wisconsin, he had 
been a delegate to 
the Second Consti- 
tutional Conven- 
tion of Wisconsin, 
and took a promi- 
nent part in the |, 
debates. After- | 
wards he became 
Attorney General | 
of Wisconsin. 
Mr. Estabrook was 
reared in Nebras- 
ka, where he de- 
veloped the “vigor 
of the wind-swept © 
prairies ;” graduat- 
ed in law from the 
Washington University of Saint Louis 
in 1875, and began practising in Omaha; 
removed to Chicago in 1896, from 
whence he went to New York in 1902. 
His family consists of his wife and 
daughter,—now Mrs. Karl G. Roebling. 
He comes from Methodist stock on his 
mother’s side, and Congregationalist 
stock on his father’s side. Mr. Esta- 
brook is an active and prominent mem- 
ber of the American Bar Association, 
being chairman of the Committee on Ju- 
dicial Administration and Remedial Pro- 
cedure: he is also a member of the 
Board of Directors of the New York 
County Lawyers’ Association. He has 
an enviable national reputation as a 
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lawyer. He possesses the happy contr 
bination of profundity of thought 
and beauty of expression. He is 
a fearless thinker and a keen analyst. 
In response to requests Mr. Estabrook 
has spoken before 
organizations _in 
nearly all the large 
cities. He has de- 
livered many ora- 
tions on notable oc- 
casions, political, 
patriotic, and legal, 
which have been 
published. His 
address on nation- 
al self-defense be- 
fore the American 
Bankers’ Associa- 
tion at Seattle, pro- 
posing a definite 
program of de- 
fense, was referred 
to’ by the Seattle 
Times as “one of 
the most remark- 
able addresses ever 
delivered in the 
Pacific North- 
west.” At the 
close of his ad- 
dress the associa- 
= tion unanimously 

adopted a resolu- 

tion favoring the 
program outlined by him for the na- 
tion’s protection. He believes in a large 
navy, with every flying, diving, amphib- 
ious auxiliary that could add to its ef- 
fectiveness, and with all the means and 
munitions necessary,—munitions for a 
year’s campaign always in cold storage; 
a comparatively small standing army, 
with a large potential army in reserve, 
with such military training in schools as 
might serve also as a species of calis- 
thenics. , 

Mr. Estabrook advocates a policy of 
construction which contemplates the re- 
peal of some and the amendment of other 
laws restricting American business. He 
says: 
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“It is possible that our men of busi- 
ness and affairs, with their Yankee 
adaptability, their native optimism, and 
buoyancy of disposition, their fertility of 
invention, might somehow surmount all 
other difficulties and discouragements if 
they could ever throw off the incubus 
of anti-business legislation. This legis- 
lation is based on the assumption that 
the average business man is a scoundrel, 
—graded in rascality by the amount of 
goods found on his person,—and that 
it is the pious duty of our virtuous leg- 
islators to protect the rest of us from 
his machinations. And so we are fly- 
blown with laws deemed necessary to 
safeguard a new freedom that cannot be 
distinguished from an old thraldom. No 
man to-day can do business and be legal- 
ly honest if he tries; and if he is only 
morally honest he is headed for the 
lockup.” 

His addresses have brought about a 
consideration of Mr. Estabrook as a 
candidate for the Republican nomination 
for President. He has received strong 
support in some of the primary elections. 


Dean of College of Law of South- 


western University. 


NNOUNCEMENT has been made 
of the appointment of Arthur J. 
Abbott, A.B., J.D., as permanent dean 
of the College of Law of Southwestern 
University at Los Angeles. The new 
dean has been the acting head of the 
Law School since April, 1915, having 
succeeded Hugh Evander Willis, who 
was the first dean of the institution, and 
who was previously, for several years, 
professor of law and secretary of the 
Law Faculty of the University of Min- 
nesota. Dean Willis removed to Vir- 
ginia in the spring of 1915. 
Dean Abbott received his education 
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at the University of Michigan, gradu- 

ating from the Literary Department of 

that institution in 1909 and from the 

Law School in 1911. He received the 

highest scholarship honors as a stu- 
. “Sine ae oe 
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dent, having been appointed by the fac- 
ulty of the University of Michigan as 
a member of the Order of the Coif, the 
national legal scholarship society, and 
as a member of the editorial staff of the 
Michigan Law Review. 

The new dean is thirty years of age. 
He began the practice of law in New 
York city in 1911. In 1912 he removed 
to California, and has practised in Los 
Angeles continuously since that time. 





Oh what times! what morals !—Cicero 


A Moral Lesson. At the end of a 
South Carolina negro meeting, it was 
decided to take up a collection for 
charity. The chairman passed the hat 
himself. He dropped a dime in it for a 
nest egg. 

Well, every right hand there entered 
that hat,—and yet, at the end, when the 
chairman turned the hat over and shook 
it, not so much as his own contribution 
dropped out. 

“Fo’ de lan’s sake!” he cried. “Ah’s 
eben los’ de dime Ah stahted wiv!” 

All the rows of faces looked puzzled. 
Who was the lucky man? Finally the 
venerable Calhoun White summed up 
the situation. 

“Breddern,” he said solemnly, rising 
from his seat, “dar ’pears ter be a great 
moral lesson roun’ heah somewhar.” 


Not for Practical Use. Congressman 
William G. Sharp, when the conversa- 
tion turned to the practical use of 
things, said he was reminded of an in- 
cident that happened in the West. 

Sometime ago a young colored man 
was picked up by a policeman, and 
taken to the city lockup. Eventually 
he appeared before the committing 
magistrate. 

“Young man,” sternly remarked the 
magistrate in opening the case, “you 
are charged with carrying a razor. 
What have you got to say for’ your- 
self?” 

“Dat am berry true, boss,” earnestly 
protested the defendant, “but dat razah 
am a safety razah.” 

“Well,” impatiently demanded the 
magistrate, “what has that got to do 
with it?” 

“It am dis way, yo’ Honah,” ex- 


’ 


plained the colored party. “A safety 
razah am only carried fo’ de moral 
effec’.”—Philadelphia Telegraph. 


No Robbery. The question of the 
wedding fee is one that ministers are 
apt to leave to the generosity of the 
bridegroom. Sometimes this happy 
person is too impecunious to pay cash 
or to offer anything as its equivalent. 
This was not true, however, of the 
bride-groom who took the minister 
aside at the close of the ceremony and 
said: 

“Say, parson, I’m sorry, but the fact 
is I am too near broke to pay you any 
cash for this job, but I am a gas-fitter, 
and I'll tell you what I’ll do if you want 
me to. I’ll go down into your cellar 
and fix your gas meter so that it won’t 
register but half, if you say so.”—New 
York Evening Post. 


Insurance a Luxury. To an old darky 
haled before him, a Southern judge put 
this question: 

“Why did you burn your house down 
just after getting it insured?” 

Whereupon the darky replied: 

“Yo’ Honah, a pore man like me 
can’t afford to have a house and insur- 
ance, too.” 


A Story Jones Tells. A well-known 
Philadelphia lawyer tells of an enter- 
prising man in that city who retained 
him to prosecute an action. Consulta- 
tion with the plaintiff's witnesses re- 
vealed the fact that their stories were 
most conflicting, and consequently far 
from convincing. This fact was com- 
municated by the lawyer to his client, 
and the latter was advised to drop the 
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suit. After some hesitation the client 
said that he would have a talk with the 
witnesses, and the next day inform the 
lawyer what he would do in the matter. 
The next day the client appeared, quite 
cheerful, and with the air of a man who 
has won a good fight. 

“T have talked to all witnesses,” said 
he, “and they all say they must have 
been mistaken when they conferred 
with you. They all see it alike now. I 
have also seén some of the jurymen, 
and they think I will win. Now, if 
there is such a thing as justice in law, 
we can’t lose.”—Chicago Record-Her- 
ald. 


Lawyer Got His Answer. At a re- 
cent trial one of the witnesses was a 
green countryman, unused to the ways 
of the law, but quick, as it proved, to 
understand its principles. After a se- 
vere cross-examination the counsel for 
the prosecution paused, and then, 
putting on a look of severity, ex- 
claimed: 

“Mr. Kilkins, has not an effort been 
made to induce you to tell a different 
story?” 

“A different story from what I told, 
sir?” 

“That is what I mean.” 

_ “Yes,-sir, several persons have tried 
to get me to tell a different story from 
what I have told, but they couldn't.” 

“Now, sir, upon your oath, I wish to 
know who those persons are.” 

“Well, I guess you’ve tried "bout as 
hard as any of them.”—The Star. 

Too Great a Strain. “Is dat a kick- 
in’ mule?” asked Mr. Erastus Pinkley. 

“Does you want to buy him?” in- 
quired Uncle Rasbury, cautiously. 

“No.” 

“Den whut’s de use 0’ comin’ aroun’ 
me to spoil my reputation foh truth 
an’ mendacity ? ”—Washington Star. 


Too Good. 


“To say that honesty is 
the best policy,—to say, in other words, 
that the more honest you are the richer 
you will become,—that is a silly and 
self-evident lie.” 

The speaker, Harvey Woodruff, the 


Case and Comment 


well-known G. A. R. historian of Hous- 
ton, had been discussing the honesty 
of George Washington. He continued: 

“To be virtuous means to be poor 
and wretched. Take the case of Auntie 
Martha Washington Clay. 

“Auntie Martha visited the office of 
a Nola Chucky lawyer and said: 

“*Ah wants a divo’ce from mah hus- 
band Cal.’ 

“*Why, auntie, what has Cal been 
doing?” } 

“*He’s done got religion, sah, an’ 
Ah _ hain’t tasted chicken fo’ free 
months.’ ’”’—Minn. Journal. 


Working the Rube. When the bot- 
tom fell out of a recent real estate boom 
in a southwestern state, the desire to 
get rid of the property was as great as 
it had been to acquire it. One day a 
lawyer while traveling along the coun- 
try road met an old friend of his, 
wearily but happily leading a reluctant 
cow toward town. Inquiry elicited the 
information that he acquired the cow 
in exchange for a city lot. 

“And do you know,” said the new 
owner of the cow, laughing, “I jest 
turned a trick with that old rube. He 
can’t read a word, and in the deed I 
worked off two lots on him instead of 
one.” —New York Times. 


Sonny Was a Bungler. A certain ne- 
gro lad had been brought into an Ala- 
bama police court for the fifth time, 
charged with stealing chickens. The 
magistrate determined to appeal to the 
boy’s father. 

“See here,” said his Honor, “this boy 
of yours has been in this court so many 
times charged with chicken stealing 
that I’m tired of seeing him here.” 

“T doesn’t blame you, jedge,” said 
the parent, “an’ I’s tired of seein’ him 
here as you is.” 

“Then why don’t you teach him how 
to act? Show him the right way, and 
he won’t be coming here.” 

“IT has showed him the right way,” 
said the father, “but he jest don’t seem 
to have no talent for learning how, 
jedge, he always gets caught.”—Na- 
tional Monthly. 








